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PETITION FOR REVIEW

To the Honorable Patricia Guerrero, Chief Justice of the Supreme Court
of California and to the Honorable Associate Justices of the Supreme

Court of California:

Pursuant to California Rules of Court, rule 8.500, subdivisions
(a)—(b), petitioners Calvary Chapel and Mike McClure (“Petitioners”
or collectively “Calvary Chapel”) respectfully petition this Court for
review of the decision of the Court of Appeal, Sixth Appellate District,
filed April 15, 2025. A copy of the Court of Appeal’s decision is
attached as Attachment A (“Opn.”). Calvary Chapel filed a petition for
panel rehearing with the Court of Appeal on May 30, 2025. The Court
of Appeal denied the petition for panel rehearing on April 30, 2025.

ISSUES

1. The Supreme Court has held! that when considering a free
exercise claim, the burden is on the government to prove that the
permitted exemptions do less harm to governmental interests than the
activities of the organization. When fundamental rights are involved,

the constitution requires the government to bear this burden and then

'Tandon v. Newsom, 593 U.S. 61 (02021), Roman Catholic Diocese of
Brooklyn v. Cuomo, 592 U.S. 14 (2020), South Bay United Pentecostal
Church v. Newsom, 141 S.Ct. 716 (2021).
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pass strict scrutiny. Did the court err in placing the burden on Calvary
Chapel?

2. In Fulton v. City of Philadelphia, 593 U.S. 522 (2021), the
Court held that a law is not generally applicable when it provides for
individualized exemptions, irrespective of whether such exemptions
were ever granted. Here, the public health orders permitted officials to
grant exemptions based on individualized assessments, such as whether
masks would “impede” or “interfere” with “essential” functions.? Did
the court err in determining the law was generally applicable?

3. The law of the case 1s that the November 2, 2020 TRO was
unconstitutional, null and void.? Santa Clara County (“County”) is
seeking daily fines from Calvary Chapel and Mike McClure based on a
continual refusal to sign a certificate of compliance agreeing to comply
with the void November 2 TRO and unconstitutional capacity
restrictions. Did the court err in sustaining fines based on Petitioners’

refusal to swear to comply with the unlawful conditions?

2 (7CT 1819-1820)

3 See People v. Calvary Chapel San Jose, 298 Cal.Rptr.3d 262, 265 (Ct.
App. 2022) (unpublished opinion).
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4. The Eighth Amendment prohibits excessive fines. Calvary
Chapel’s and Mike McClure’s actions were in furtherance of
exercising, vindicating and preserving fundamental constitutional
rights. The County and State were consistently overstepping and
infringing on those rights.* Did the court err in holding that Petitioners’
actions to preserve constitutional rights constituted “culpable conduct”
warranting a 1.2 million dollar fine?

5. Due Process, and the California Code of Civil Procedure,
require the County to give notice of violations. The County claims it
posted the Nov. 9 Notice of Violation (“NOV”) on a building. Calvary
Chapel never received this notice and presented evidence in support.
Did the court err in finding there was no dispute of fact that service was

made and due process satisfied?

* Tandon v. Newsom, 593 U.S. 61 (2021); Tandon v. Newsom, 992 F.3d
916, 917 (9 Cir. 2021); Gateway City Church v. Newsom, 2021 WL
781981, *1 (9" Cir.) (The Ninth Circuits denial of an injunction against
Santa Clara’s indoor gatherings ban was subsequently found clearly

erroneous by the Supreme Court in Gateway City Church v. Newsom,
141 S.Ct. 1460 (2021).
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I. INTRODUCTION

This Court should grant review to settle important questions of
law and to clarify how the Supreme Court’s recent free exercise clause
decisions (Tandon v. Newsom, 593 U.S. 61 (2021), Roman Catholic
Diocese of Brooklyn v. Cuomo, 592 U.S. 14 (2020), South Bay United
Pentecostal Church v. Newsom, 141 S.Ct. 716 (2021)), should be
applied in California. Calvary Chapel was caught up in a fight to
exercise, vindicate and preserve fundamental constitutional rights. The
rights involved — freedom of religion, association and speech — are
embodied in the First Amendment to the United States Constitution.
The County, on the other hand, passed various public health orders that
infringed on those rights. See, e.g., Tandon, 593 U.S. at 64 (striking
down prohibitions against in home worship); Gateway City Church v.
Newson, 141 S.Ct. at 1460 (striking down restrictions on gatherings);
Gateway City Church v. Newsom, 2021 WL 781981, *1 (9" Cir.);
Tandon v. Newsom, 992 F.3d 916, 917 (9" Cir. 2021).

California’s record on respecting constitutional rights was so
poor that the Supreme Court commented, “[t]his 1s the fifth time the
Court has summarily rejected the Ninth Circuit’s analysis of

California’s Covid restrictions on religious exercise. It is unsurprising
11



that such litigants are entitled to relief.” Tandon, 593 U.S. at 64
(citations omitted).

In this fight to preserve constitutional rights, the County is trying
to impose a fine against Calvary Chapel and Mike McClure personally®
for 1.2 million dollars. To sustain review, the County must pass the
highest of constitutional hurdles, a review it cannot pass. First, the
County’s public health orders and Nov. 9 NOV violate the Free
Exercise Clause of the First Amendment. Because the public health
orders contain various exemptions, the burden is on the government to
show that its exemptions do less harm to its stated interests than Calvary
Chapel’s activities. The court below erred by placing the burden on
Calvary Chapel. Opn, 30.

The court erred in holding that the public health orders did not
permit individualized exemptions. The public health orders permitted
officials and private contractors, in various contexts, to determine if and
to what extent exemptions would be allowed. Under Supreme Court
precedent, this in and of itself means the law is not generally applicable.

See Fulton, 593 U.S. at 537 (“The creation of a formal mechanism for

5 References to Calvary Chapel include Mike McClure individually.
12



granting exceptions renders a policy not generally applicable,
regardless of whether any exceptions have been given.”)

The court erred in sustaining the fines that were premised on the
Nov. 9 NOV that required compliance with the Nov. 2 TRO which had
already been found unconstitutional, null and void. See Calvary Chapel
San Jose, 298 Cal.Rptr.3d at 265. All of the fines after Nov. 9, 2020,
were based on a theory of continual violations that were predicated on
Calvary Chapel’s failure to file a sworn statement that it was in
compliance with the Nov. 2 TRO. (4CT 1180-81). But because the Nov.
2 TRO had already been found to be unconstitutional, as had the
capacity restrictions, it was unconstitutional to require such
compliance.

In addition, notice of the Nov. 9 NOV was not given. While the
County claimed it posted it on a building, Calvary Chapel disputes this.
(5CT 1374). The court erred in finding that this was undisputed. Opn.
33.

Finally, the imposition of a 1.2 million dollar fine for engaging
in conduct to preserve fundamental constitutional rights is excessive
under the Eighth Amendment. While the County’s hands are not clean

in this regard, Calvary Chapel has sought consistently to uphold its
13



constitutional rights. In addition, no Covid cases have been traced to
Calvary Chapel church services and the County was already subject to
two reversals at the U.S. Supreme Court. (4CT 910).
The Court should grant review to settle these important issues
and to ensure consistency with United States Supreme Court precedent.
II. STATEMENT OF THE CASE
A.  Factual Background

1. Public Health Orders and Exemptions

Beginning around February 3, 2020, through June 21, 2021, the
County issued various orders concerning COVID-19 safety measures
that violated Calvary Chapel’s religious beliefs and practices.® These
orders regulated various matters such as public gatherings and face
coverings. Opn. 2-3.

Many of the public health orders were declared unconstitutional.
For example, in Tandon, California plaintiffs sued Governor Gavin
Newsom and Santa Clara County over public health orders that limited

religious gatherings. 593 U.S. at 62. In granting an injunction against

6 Calvary Chapel’s religious beliefs are uncontested in this matter.
14



such orders as violative of the First Amendment’s Free Exercise Clause,

the Court said:

This is the fifth time the Court has summarily
rejected the Ninth Circuit’s analysis of
California’s COVID restrictions on religious
exercise. It 1s unsu?)rlsmg that such litigants
are entitled to relief.

Id. at 64. (citing Harvest Rock Church v. Newsom, 141 S.Ct. 889
(2020); South Bay, 141 S.Ct. at 716; Gish v. Newsom,141 S.Ct. 1290
(2021); Gateway City Church, 141 S.Ct. 1460 (2021)).

Violations of the public health orders constituted a misdemeanor,
punishable by fine, imprisonment, or both. (7CT 1833). Violations had
to be confirmed through investigation or observed by the County’s code
enforcement officers. (7CT 1833-36).

The public health orders contained several exemptions. For
example, the County’s Risk Reduction Order, dated October 5, 2020,

stated,

[G]overnmental entities and their contractors
are not required to follow these requirements
to the extent that such requirements would
impede or interfere with an essential
governmental function, as determined by the
governmental entity...

(7CT 1819-1820, 9 2.)

15



Consequently, firefighters did not have to wear a mask while
performing an intense cardio workout with their colleagues — an activity
that is required for their job. (5CT 1213-1214, 9 2-3.) The County’s
Directive for Programs Serving Children or Youth exempted children
who could not tolerate a face mask. (6CT 1656; 1673.) The County’s
Mandatory Directive for Dining, Bars, Wineries, and Smoking Lounges
allowed customers to remove their mask while eating, drinking at a
restaurant or smoking a cigar at a lounge. (6CT 1630; 1737-1738;
1753), and personal care services like nail care, hair salons,
cosmetology services, facial services, and massage therapy services did
not have to adhere to masks if doing so would prevent them from
performing their service. (6CT 1646; 1768; 1777.). Collegiate,
professional, and youth athletes competing in sports like wrestling,
football and basketball were exempt from wearing masks. (6CT 1604;
1689; 1699; 1785-1786.) The County’s Directive for Construction
provided exemptions from masks if such requirements posed a risk
during work. (6CT 1614; 1707; 1722.) And construction workers, who
worked both indoors and outdoors, could remove their masks to
communicate with other constructions workers. (6CT 1614; 6CT 1707,

6CT 1722.) General contractor William Shepherd’s declaration states
16



that since May 2020, “[his] construction workers removed their masks
if it was impossible or unsafe to wear a mask to perform their job, as
allowed by Santa Clara County’s guidance for construction workers.”
(5CT 1356-1357, 9] 2).

The state guidance on face coverings also provided exceptions,

including:

Persons who are hearing impaired, or
communicating with a person who 1s hearin
impaired, where the ability to see the mout
is essential for communication. (6CT 1631.)

Persons for whom wearing a face covering
would create a risk to the person related to
their work, as determined by local, state, or
federal regulators or workplace safety
guidelines.

(6CT 1614.)

The November 16, 2020 state guidance included the following

exemptions from the face covering requirements:

Persons who are specifically exempted from
wearing face coverings by other CDPH
guidance.

Persons with a ... mental health condition ...
that prevents wearing a face covering.

Persons for whom wearing a face covering
would create a risk to the person related to
their work, as determined by local, state, or
federal regulators or workplace safety
guidelines.

(CT7 1931-33.)
17



2. Notices of Violations and Administrative Proceedings

The County issued several notices of violation of public health
orders against Calvary Chapel between August 23, 2020, and October
18, 2020. Opn. 5.

These violations were appealed and heard by a County hearing
officer on October 21, 2020. Id. The County hearing officer denied
Calvary Chapel’s appeal and upheld the fines in the amount of
$327,750. Id. at 6. Calvary Chapel appealed to the Superior Court. The
County argued that Calvary Chapel could not raise constitutional
defenses. Id. at 8, 16. The Superior Court upheld the fines, and the
matter was appealed. After the court issued a show cause order why the
appeal should not be dismissed as taken from a nonappealable order,
Calvary Chapel filed a notice of abandonment of appeal.

3. Federal Lawsuit Challenging the County’s Public Health
Orders

Calvary Chapel filed a federal lawsuit on June 9, 2020, against
the County of Santa Clara asserting that the County’s public health
orders were unconstitutional. (Compl. Calvary Chapel San Jose v.
Cody, 5:20-cv-03794 VKD (ND Cal., June 9, 2020.)) Calvary Chapel

filed its First Amended Complaint on November 25, 2020, that added a

18



legal challenge to the constitutionality of multiple notices of violation
issued to the church by the County. (First Amend. Compl. Calvary
Chapel San Jose v. Cody, 5:20-cv-03794 VKD (ND Cal., Nov. 25,
2020.)) On March 10, 2023, the federal case was partially stayed as to
claims challenging the notices of violation pending resolution of this
state court proceeding. (Order Granting Motion to Dismiss and Stay
Under Younger Abstention Doctrine, 5:20-cv-03794 VKD (ND Cal.,
March 10, 2023).)

4. November 2, 2020, TRO

Subsequent to Calvary Chapel filing the federal lawsuit, the
County filed a complaint for injunctive relief enjoining Calvary Chapel
from violating the public health orders on October 27, 2020. See People
v. Calvary Chapel San Jose, 298 Cal.Rptr.3d at 265, as modified on
denial of reh-g (Sept. 78, 2022). The trial court granted the application
in a November 2, 2020 order. /d. at 267-68. The Nov. 2 TRO enjoined

Calvary Chapel from:

1. Conducting any gathering that does not
fully comply with both the State and County
public health orders, including but not limited
to: holding gatherings indoors in excess of
100 people or 25% of ca%ac;ty, whichever 1s
less; holding outdoor gatherings in excess of
200 people; allowing participants to attend
gatherings without wearing face coverings;
allowing participants to attend gatherings
1



without  maintaining  adequate  social
distance; and allowing singing at indoor
gatherings;

2. Operating, whether indoors or outdoors,
without the prior submission and

implementation of a Social Distancing
Protocol.

1d.
Calvary Chapel appealed this decision and the fines to the Court

of Appeal for the Sixth Appellate District of California.

5. The November 9. 2020, notice of violation

On November 9, 2020, the County issued another NOV against
Calvary Chapel. (8CT 2105-2108.) The Nov. 9 NOV stated that the
property was inspected by County Enforcement Officers on Monday,
November 9, 2020, at 6:27 p.m. The NOV stated that the violations
would continue until Calvary Chapel submitted a sworn compliance
statement. The NOV detailed the corrective measures required: “You
must immediately comply with the Public Health Orders and the

November 2 TRO ....” (8CT at 2107.)

The NOV said,

You are required to correct the violations
listed above and submit a compliance
statement to the Enforcement Officer at the
email below. Until you have done so, the
fines specified below accrue on a daily basis.
As explained further below, daily fines
double each day they are not corrected, up to
the daily maximum of $5,000 per violation.
A violation is not considered corrected until

20



you have submitted a sworn compliance
statement that confirm your compliances and
the County has verified that the violation has,
in fact, been corrected.

Id.
The NOV stated that “if you do not perform and maintain the

required corrections, the County will continue to impose the fines
specified above until the violations are corrected.” /Id.

While the NOV states it was delivered via posting at the property,
personal delivery and email, no one from Calvary Chapel received the
Notice. The county official stated that on November 9, she was shown
around the church by an individual named “Mr. Perry.” (8CT 2167).
She testified she went back to her vehicle to write up the violation and
when she returned she gave the violation to an unknown gentleman.
(8CT 2145, 2167). She did not get the gentleman’s name, nor did she
seek to find Mr. Perry who had been showing her around. /d.

Prior to the NOV, the County served all twelve NOVs via
personal and email delivery to Carson Atherley. (Atherly Decl. Att. 1,
M 2-5; Gondeiro Decl. 5CT 1374, q 8).

Except Pastor Mike McClure (listed as agent for service of
process with the SOS), Pastor Atherly was the only other person given
authority to accept service (Atherly Decl. Att. 1, 9 2-5).

21



The NOV stated that a courtesy copy was sent to Robert Tyler,
though it does not specify whether the copy was sent to his business
office or the errantly  listed  email  address of

nhiguera@tylerbursch.com. (7CT 2108). Subsequent notices, such as

the November 15 NOV were properly addressed to Mr. Tyler’s correct
email. (7CT 2114).

Although the Nov 9 NOV claimed notice was posted on the
property, no notice was ever found posted on the property. See
Gondeiro Decl. (5CT 1374, 4] 8); see also Atherly Decl., Att. 1, 99 2-6;
(5CT 1365, 9 20); Higuera Decl. (5CT 1235, 9 5). Indeed, in the federal
lawsuit Calvary Chapel filed referenced above, Calvary Chapel filed a
First Amended Complaint on November 25, 2020, or 16 days after the
Nov. 9, 2020 NOV was allegedly posted on the property. In this First
Amended Complaint, Calvary Chapel detailed all of the Notices of
Violation it had received up to that point. No mention was made of the
Nov. 9 NOV. (First Amend. Compl. Calvary Chapel San Jose v. Cody,

5:20-cv-03794 VKD (ND Cal., Nov. 25, 2020).)
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6. Appeal of November 2. 2020, TRO

The County initiated two contempt proceedings against Calvary
Chapel for violations of the Nov. 2 TRO,” which the trial court issued.
Calvary Chapel appealed these contempt orders and monetary sanctions
to the Sixth Appellate District. The Sixth Appellate District combined
the appeals of the TRO and two contempt orders, People v. Calvary
Chapel (Aug. 15, 2022, H048708), Calvary Chapel San Jose v.
Superior Court (Aug. 15, 2022, H048734) and McClure v. Superior
Court (Aug. 15,2022, H048947) and annulled the December 17, 2020
and the February 16, 2021 orders of contempt, and reversed the orders
to pay monetary sanctions. Opn. 9.

On August 15, 2022, the Sixth Appellate Court concluded, “that
the temporary restraining orders and preliminary injunctions are
facially unconstitutional pursuant to the recent guidance of the United
States Supreme Court regarding the First Amendment's protection of
the free exercise of religion in the context of public health orders that

impact religious practice.” Calvary Chapel, 298 Cal .Rptr 3d at 266.

” The TRO was amended on Nov. 24, 2020 and a PI was granted on
December 4, 2020. See People v. Calvary Chapel San Jose, 298
Cal.Rpts.3d at 268, as modified on denial of reh’g (Sept. 7, 2022).
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The court held that the underlying public health orders that the
superior court relied on to issue the Nov. 2 TRO were unlawful because
it required capacity restrictions and that the TRO and subsequent
preliminary injunctions were facially unconstitutional and therefore
void and unenforceable. See id. at 262, 266, 267, 277, 279. The Court
said, “In the present case, we agree with Calvary Chapel that the
November 2, 2020, temporary restraining order is unconstitutional on
its face as to that portion of the order that compelled Calvary Chapel to
comply with the public health order’s capacity limitations on indoor
gatherings.” Id. at 280.

The court ruled, “[a]s the trial court imposed a single, aggregate
sanction for violation of the temporary restraining order, we must
therefore annul the December 17, 2020, order of contempt in its
entirety.” Id.

7. The County’s Reliance on the Failure to Submit a
Compliance Letter for the Continual Violations

Although the County is seeking fines for daily violations through
May 2021, they did not personally witness or investigate all these
violations. To rectify this omission, the County argued it did not need

to witness each violation because the violation by Calvary Chapel was

24



the ongoing failure to submit a compliance letter as required by the
Nov. 9 NOV. See (County’s Initial Brief, 22, 47); (4 CT 1162 at 9 21;
4 CT 1179-82); (5 CT 1366 [SSUMF No. 24, undisputed]).

B.  The Trial Court’s Decision

The County asserted causes of action for (1) public nuisance per
se; (2) public nuisance (Civ. Code, § 3479); (3) violation of state and
county public health orders; (4) violation of the Urgency Ordinance;
and (5) violation of Government Code section 25132, subdivision (a)
(county authorized to prosecute violation of Urgency Ordinance). See
Opn. 10.

The County sought fines for every NOV, not just the fines
contained in the Nov. 9 NOV. (3CT 791). In addition to injunctive
relief, the County sought and an award of administrative fines in the
amount of $2.8 million in fines. Opn. 10.

The County moved for summary adjudication of the first, third,
fourth and fifth causes of action. Opn. 11. The County argued that it
was undisputed that Calvary Chapel had violated COVID-19 public
health orders by refusing to require Calvary Chapel personnel and
church attendees to wear face coverings and by refusing to submit a

completed social distancing protocol.
25



Based on the Nov. 9 NOV, the trial court ruled that the
appropriate fines for Calvary Chapel’s refusal to comply with the public
health orders’ face covering requirements from November 9, 2020,
through June 21, 2021, was $1,228,700. Opn. 18.

C. The Appellate Court’s Decision

Calvary Chapel appealed the summary adjudication order
claiming that the public health orders violated the Free Exercise Clause,
Due Process Clause, and constituted an unconstitutional excessive fine
under the Eighth Amendment. See Opn. 2.

The court noted that the fines incurred by Calvary Chapel would
“begin accruing immediately and double each day until the face
covering violations were corrected, up to a maximum of $5,000 per
day.” Opn. 7. To correct the violations, Calvary Chapel was ordered to
immediately comply with the public health orders and (1) “Require all
attendees and congregants to wear face coverings while attending
gatherings or while indoors in a space open to the public;” and (2)
“Require all personnel to wear face coverings while attending
gatherings or while indoors in a space open to the public.” Opn. 7, 31.

The court stated that correction also required Calvary Chapel to submit
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a sworn statement attesting to compliance, but omitted reference to
compliance with the Nov 2 TRO and public health orders. Opn. 7.

The court did note that the contempt orders (Nov 2 TRO) were
annulled by the court. The court said, “In Calvary Chapel, this court
concluded that the temporary restraining orders and preliminary
injunctions were facially unconstitutional with respect to the
restrictions on indoor gatherings, pursuant to the then recent guidance
of the United States Supreme Court regarding the First Amendment’s
protection of the free exercise of religion in the content of public health
orders that impact religious practice.” Opn. 9-10.

As to Calvary Chapel’s Free Exercise claims, the court ruled that
the public health orders in question were rules of general applicability
and applied a rational basis review. Opn. 28. The court, after citing
various exemptions from the public health orders, stated, “we decide
that Calvary Chapel has provided no evidence to create a triable
question of fact regarding general applicability.” Opn. 30. “Calvary
Chapel has not shown that these secular activities were comparable to
the church activities that subjected Calvary Chapel to fines for violating

the face covering requirements.” /d.
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The court rejected Calvary Chapel’s argument that the public
health orders permitted individualized exemptions. Opn. 31. The court
stated, “There 1s no evidence that the public health orders included a
mechanism for the state or County to grant individualized exceptions
to the face covering requirements.” Id.

The court rejected Calvary Chapel’s evidence that there was a
triable issue of fact as to whether Calvary Chapel was served with
notice of the Nov. 9 violation. The court concluded, “Posting a notice
of violation on a conspicuous place on the subject property has been
held to satisfy due process.” Opn. 33. The court concluded, “Since it is
undisputed that the County’s enforcement officer posted the November
9, 2020, notice of violation near the entrance of the Calvary Chapel
building, due process was satisfied, and it is unnecessary to resolve any
factual issues regarding the identity of the man who received personal
service of the November 9, 2020 notice of violation.” Id.?

In addition, the Court rejected Calvary Chapel’s argument that
the continuing violations violated due process. Concerning the ongoing

fines, the court said:

8 But these facts were disputed. (5CT 1365, 9 20.
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Moreover, the Urgency Ordinance clearly
states the schedule for the imposition of fines,
as follows: “The civil penalty for each
violation involving a commercial activity
shall be a fine not to exceed five thousand
dollars ($5,000). The minimum amount of
any such fine shall be two hundred and fifty
dollars (§250). Fines imposed for each day of
violation involvinF a commercial activity
shall automatically double, up to the
maximum amounts set forth above. Each day
that the violation occurs after the maximum
amount is reached shall be at the maximum
amount. A commercial activity shall mean
any activity associated with a Business or
with a commercial transaction.”

Opn. 34.

The court rejected Calvary Chapel’s Eighth Amendment claim.
The court concluded, “We therefore determine that the undisputed facts
show that Calvary Chapel’s level of culpability due to violating the
public health orders requiring face coverings is high, and therefore the
fines in the amount of $1,228,700 do not violate the excessive fines
clause of the Eighth Amendment because the fines are not grossly
disproportionate to Calvary Chapel’s culpability.” Opn. 37.
D.  Petition For Panel Rehearing

On May 30, 2025, Calvary Chapel filed a Petition for Panel
Rehearing. as the court’s opinion failed to acknowledge that the Nov. 9
NOV stated that the fines could only be avoided if Calvary Chapel

signed a letter under oath that it would comply with the November 2,
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2020 TRO; which had already been declared unconstitutional. Calvary
Chapel argued that because the November 2, 2020 TRO had already
been declared unconstitutional and unenforceable, the Sixth Appellate
Court’s decision amounted to a denial of due process.

Furthermore, Calvary Chapel argued that the court’s analysis of
the Free Exercise claims conflicted with U.S. Supreme Court precedent.

The Sixth Appellate Court denied the petition for rehearing.

III. ARGUMENT

A.  This Court Should Grant Review To Clarify The Proper
Tests For Analyzing Free Exercise Claims.

In two recent Covid-related lawsuits, Tandon v. Newsom 593
U.S. 61 (2021) (per curiam) and Roman Catholic Diocese of Brooklyn
v. Cuomo, 592 U.S. 14 (2020) (per curiam), the United States Supreme
Court clarified the proper tests for analyzing free exercise claims. In a
free exercise challenge, strict scrutiny is appropriate when the law is
not neutral or generally applicable. “[G]Jovernment regulations are not
neutral and generally applicable ... whenever they treat any comparable
secular activity more favorably than religious exercise.” Tandon, 593

U.S. at 62—-63 (citing Roman Catholic Diocese, 592 U.S. at 14).
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“IWhether two activities are comparable for purposes of the
Free Exercise Clause must be judged against the asserted government
interest that justifies the regulation at issue.” Tandon, 593 U.S. at 62
(secular activities treated more favorably than religious worship that
either “have contributed to the spread of COVID-19” or “could” have
presented similar risks). “Comparability is concerned with the risks
various activities pose, not the reasons why people gather.” Id.

In addition, a law is not generally applicable when government
officials are permitted to “consider the particular reasons for a person’s
conduct” by providing a “mechanism for individualized exemptions.”
Fulton v. City of Philadelphia, 593 U.S. 522, 533-34 (2021).

“IT]he government has the burden to establish that the
challenged law satisfies strict scrutiny.” Id. at 62. To do so in this
context, it must do more than assert that certain risk factors “are always
present in worship or always absent from the other secular activities”
the government may allow. Id. at 63 (citing South Bay United
Pentecostal Church 141 S.Ct. at 716 (statement of GORSUCH, J.).

The lower court’s decision misapplied the Supreme Court’s free
exercise tests by (1) placing the burden on Calvary Chapel to prove why

it was excluded from the exceptions, and (2) requiring evidence that the
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state granted individualized exemptions when the law permits such
individualized exemptions according to its terms. Opn., 28.

1. The Court Erred by Placing the Burden of Proving
Comparability on Calvary Chapel

The court erroneously placed the burden of proving that the
exemptions were comparable to religious exemptions on Calvary
Chapel. Opn., 30, 31 (*we decide that Calvary Chapel has provided no
evidence to create a triable question of fact regarding general
applicability” and “Calvary Chapel has not shown that these secular
activities were comparable to the church activities that subjected
Calvary Chapel to fines for violating the face covering requirements.”).

Once an exception to a law is shown to exist, the government
must demonstrate that the secular activities permitted by the exception
do not pose similar risks as the prohibited religious activities. In Roman
Catholic Diocese of Brooklyn v. Cuomo, 592 U.S. 29, the court said,
“Once a State creates a favored class of businesses, as New York has
done in this case, the State must justify why houses of worship are
excluded from that favored class.” (Kavanaugh, J., concurring.)
Similarly in Tandon v. Newsom, 593 U.S. at 62—63, the Court said,

“Where the government permits other activities to proceed with
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precautions, it must show that the religious exercise at issue is more
dangerous than those activities even when the same precautions are
applied.”

Consequently, the burden is not on Calvary Chapel to prove that
the secular exemptions are comparable to a religious exemption; it is
on the government to justify why houses of worship are excluded.

Here, the public health orders provided for a myriad of
exemptions. Exemptions include work on construction sites, personal
care services, receiving facial tattoos, having one’s makeup done,
eating at restaurants, drinking at bars and wineries, youth programs, and
athletes competing in sports like basketball, football, and wrestling.
(See 6CT 1604; 6CT 1614; 6CT 1630; 6CT 1646; 6CT 1656; 6CT
1673; 6CT 1689; 6CT 1699; 6CT 1707; 6CT 1722; 6CT 1737-1738;
6CT 1753; 6CT 1768; 6CT 1777; 6CT 1785-1786.) Government
entities and their contractors were exempt from social distancing,
wearing masks, or any other restriction “to the extent that such
requirements would impede or interfere with an essential government
function....” (7CT 1819-1820).

Thus the burden is not on Calvary Chapel to prove that the

secular activities are comparable to the church activities. Rather, the
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burden is on the County to prove that allowing a religious exemption is
more dangerous than the permitted exemptions.

2. The Face Covering Orders Encompass a System of
Individualized Exemptions

In Fulton, 593 U.S. at 537, the court explained that “[t]he
creation of a formal mechanism for granting exceptions renders a policy
not generally applicable, regardless of whether any exceptions have
been given, because it ‘invite[s]’ the government to decide which
reasons for not complying with the policy are worthy of solicitude.”

The lower court did not apply this rule correctly. The Urgency
Ordinance, which the lower court relied on to enforce its fines against
Calvary, stated that government entities and their contractors are
exempt from social distancing, wearing masks, or any other restriction
“to the extent that such requirements would impede or interfere with an
essential government function....” (7CT 1819-1820). This allows the
“government entities” to make individualized assessments of when and
to whom to grant an exemption. /d. What would impede? Interfere?
What “government entity? What is essential? For example, a fire station
exempted its employees from the masking requirement. Opn., at 31.

Participants in athletic activities were granted an exemption, ostensibly
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on the rationale that masking was inherently incompatible with athletic
activity. See, e.g., Opn. 29.

The County’s July 7, 2020, mandatory directive for construction
projects states: “Face coverings must be worn even while working at a
construction project unless [] it would create a risk to the person related
to their work, in accordance with local, state, or federal workplace
safety guidelines.” See Opn., 29.

The court then concluded a system of individualized exemptions
was not created as there was no evidence that such a system existed.
Opn., 31-32. But there is sufficient proof of existence in the policy
itself. This same issue was addressed by the U.S. Supreme Court in
Fulton where the court ruled that the City of Philadelphia had a system
of individualized exemptions, even though there was no evidence that
any exemptions were ever granted. All that mattered is that exemptions
could be given if an official deemed it appropriate. See Fulton, 593 U.S.
at 537.

Here, no evidence is required of exemptions being granted,
although Calvary Chapel did provide evidence. What is dispositive is
that the public health orders allow “governmental entities” to exempt

themselves and others based on that what they deemed essential,
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necessary, or otherwise permissible. See e.g. 6CT 1604; 6CT 1614;

6CT 1630; 6CT 1646; 6CT 1656; 6CT 1785-1787.

3. The County Cannot Satisfy Strict Scrutiny

“[S]trict scrutiny requires the State to further ‘interests of the
highest order’ by means ‘narrowly tailored in pursuit of those
interests.”” Tandon, 593 U.S. at 64-65 (citing Church of Lukumi Babalu
Aye v. City of Hialeah, 508 U.S. 520, 546 (1993). First, any compelling
governmental interest is negated by the high number of exemptions
offered. See, e.g., Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682
(2014).

But more importantly, the County does not have a compelling
government interest to require Calvary Chapel to comply with the
unconstitutional Nov. 2 TRO. See, e.g., Koontz v. St. Johns River Water
Management Dist., 570 U.S. 595 (2013). In Koontz, the U.S. Supreme
Court held the state cannot force people to give up a constitutional right
in order to receive a governmental benefit. /d. at 604. If the state cannot
force people to give up a constitutional right to receive a benefit, the
state surely cannot require a person to comply with an unconstitutional

order that had already been struck down by the court.
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Even if the government had a compelling governmental interest,
it still fails strict scrutiny because denying a religious exemption to
Calvary Chapel is not narrowly tailored. Narrow tailoring requires the
government to show that less restrictive measures of the First
Amendment activity could not address its interest in reducing the
spread of COVID.

The People could have achieved their interests in a myriad of
different ways. Most assuredly, though, forced compliance with the
unconstitutional Nov. 2 TRO is not narrowly tailored.

B.  This Court Should Grant Review To Clarify That Judicial

Orders That Have Already Been Declared Unconstitutional,

Null And Void By A Court, Cannot Be Enforced Through

Fines And Sanctions

The decision below hinges on the required certificate of
compliance and the Nov. 2 TRO, which was already found to be
unconstitutional. See People v. Calvary Chapel San Jose, 298
Cal.Rptr.3d at 262. Although the County is seeking fines for daily
violations from August 2020 through May 2021, they did not observe

or investigate each of the alleged face mask violations. The Nov. 9,

2020 NOV is the only notice of violation at issue in this appeal. See
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Opn. 6. In fact, the trial court ruling and appellate opinion below does
not rest on any other NOV.

The County bases its continual violations after Nov. 9, 2020, on
Calvary Chapel’s failure to submit a sworn compliance statement. The
County contends it did not need to witness or investigate each violation
because Calvary Chapel failed to submit a sworn compliance statement
confirming correction, which the County could then verify. (4 CT 1162
at 9 21; 4CT 1179-82; 5 CT 1366 [SSUMF No. 24, undisputed].); see
also The People’s Brief, 47 (arguing that the Nov. 9 NOV did not
violate Due Process as Calvary Chapel could have ended the fines if it
submitted a sworn compliance statement).)

The sworn compliance statement referred to is the requirement
in the Nov. 9 NOV that Calvary Chapel must swear under oath that it
will comply with the public health order and the Nov. 2 TRO. The Nov.

2 TRO stated,

You are required to correct the violations
listed above and submit a compliance
statement to the Enforcement Officer at the
email below. Until you have done so, the
fines specified below accrue on a daily basis.
As explained further below, daily fines
double each day they are not corrected, up to
the daily maximum of $5,000 per violation.
A violation is not considered corrected until
you have submitted a sworn compliance
statement that confirm your compliances and
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the County has verified that the violation has,
in fact, been corrected.

(8CT 2106.)

Concerning what type of corrective measures were required, the
NOV stated: “You must immediately comply with the Public Health
Orders and the November 2 TRO ....” (Id.)

The problem is that any reliance by a court on the Nov. 2 TRO is
fatally flawed as the November TRO was found to be unconstitutional
on its face by this same appellate court. The law of this case is that the
Nov. 2 TRO is facially unconstitutional. On August 15, 2022, the lower
court held that the underlying public health orders that the superior
court relied on to issue the November 2, 2020, TRO were unlawful and
that the November 2, 2020, TRO and subsequent preliminary
injunctions were facially unconstitutional and therefore void and
unenforceable. See People v. Calvary Chapel San Jose, 82 Cal.Ap.5"
235, 298 Cal.Rptr.3d 262 (Ct. Ap. 6™ Cir. 2022) (referenced by the
County brief p.19 fn. 7).) The court said, “In the present case, we agree
with Calvary Chapel that the November 2, 2020, temporary restraining
order is unconstitutional on its face as to that portion of the order that
compelled Calvary Chapel to comply with the public health order's

capacity limitations on indoor gatherings.” Id. at 280. The court then
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proceeded to reverse a contempt finding that was based on the
November 2, 2020, TRO as the fine was a single, aggregate sanction
for violation of the TRO. Id. (“As the trial court imposed a single,
aggregate sanction for violation of the temporary restraining order, we
must therefore annul the December 17, 2020, order of contempt in its
entirety.”.

The Law of the Case Doctrine prohibits a court from considering
an issue that has already been decided by that same court or a higher
court in the same case. Stacy v. Colvin, 825 F.3d 563, 567 (9" Cir.
2016); see also People v. Gonzalez (1996) 12 Cal.4th 804, 823, 50
Cal.Rptr.2d 74, 910 P.2d 1366 (an “order unconstitutional on its face is
in excess of jurisdiction and cannot sustain a contempt judgment”). An
order based on an illegal order is null and void. See Macmillan
Petroleum Corp. v. Griffin, 99 Cal.App.2d 523 (1950) (stating that
voidness of an Order may be raised at any time: A court may set aside
a void order at any time, as “An appeal will not prevent the court from
at any time lopping off what has been termed a dead limb on the judicial
tree — a void order.”).

This present appeal is no different than the prior appeal reversing

the contempt sanctions. Here the November 9 NOV not only required
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compliance with masking, it also required full compliance with the void
November 2 TRO and the entirety of the public health orders. Both of
these required compliance with capacity restrictions ruled
unconstitutional by the U.S. Supreme Court. See Tandon, 593 U.S. at
62-63. There was no way to comply and no way to provide a
compliance letter without agreeing to the unconstitutional conditions.

C. It Is Unconstitutional To Require Calvary Chapel To
Comply With An Unconstitutional Condition

The Appellate Court noted, ‘“this court concluded that the
temporary restraining orders and preliminary injunctions were facially
unconstitutional with respect to the restrictions on indoor gatherings,
pursuant to the then recent guidance of the United States Supreme Court
regarding the First Amendment’s protection of the free exercise of
religion in the contest of public health orders that impact religious
practice (see, e.g., Tandon v. Newsom (2021) 593 U.S. 6)” Opn, 9-10.

Because the Nov. 2 TRO was unconstitutional, it made
compliance with the Nov. 9 NOV an unconstitutional condition to
avoiding the fine. Since it was impossible for Calvary Chapel to comply
with the Nov. 9 NOV without forfeiting its constitutional rights, any

penalty or fine imposed for failure to comply with the unconstitutional
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order is null and void. See e.g., Koontz, 570 U.S. at 606 (‘“the
unconstitutional  conditions doctrine  forbids burdening the
Constitution’s enumerated rights by coercively withholding benefits
from those who exercise them”).

D. A Court Order Enforcing An Unconstitutional Order
Violates The Due Process Clause

The Due process Clause of the Fourteenth Amendment embodies
a substantive component that protects against “certain government
actions regardless of the fairness of the procedures used to implement
them.” Daniels v. Williams, 474 U.S. 327, 331 (1986). Where the right
infringed is fundamental, strict scrutiny is applied. Reno v. Flores, 507
U.S. 292, 301-02 (1993). To survive review, the challenged regulation
must be narrowly tailored to promote a compelling Government
interest. 1d.

Here, there is no dispute that the targeted activity was religious
expression. Consequently, the public health orders enforced against
Calvary Chapel must pass strict scrutiny, which means they must serve
a compelling governmental interest and must be narrowly tailored to
achieve that interest. See id. Here, there is no compelling governmental

interest in requiring Calvary Chapel to comply with an unconstitutional
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order. Indeed, the Unconstitutional Conditions Doctrine is premised on

the inherent unfairness of requiring a person to forgo their

constitutional rights to receive a government benefit. Perry v.

Sindermann, 408 U.S. 593, 597 (1972); see also United States v. Scott,

450 F.3d 863, 866—67 (9th Cir.2006). Being forced to forgo a

constitutional right just to engage in a fundamental constitutional right

is all the more egregious.

And even if the County articulated a compelling governmental
interest in the fight against COVID-19, requiring Calvary Chapel to
sign a sworn statement certifying they will comply with an
unconstitutional order is not narrowly tailored to achieve that interest.
See, e.g. Koontz v. St. Johns River Water Management Dist., 570 U.S.
595, 606 (2013) (improper to impose unconstitutional conditions).

E. This Court Should Grant Review As The Appellate Court
Misapplied Established California Precedent On When
Genuine Disputes Of Fact Exist To Warrant A Matter Going
To Trial
There is a dispute of fact as to whether the Nov. 9 NOV was ever

served on Calvary Chapel. Calvary Chapel did not receive the notice

alleged on the Nov. 9 NOV. All twelve prior NOVs were served via

personal delivery and email delivery to Carson Atherley. (Atherly Decl.
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Att. 1, 99 2-5; Gondeiro Decl. 5SCT 1374, q 8.). Except Pastor Mike
McClure (listed as agent for service of process with the SOS), Pastor
Atherly was the only other person given authority to accept service
(Atherly Decl. Att. 1, 9 2-5). Atherly filed an affidavit asserting he
never received the NOV. (Atherly Decl. Att. 1, 99 2-5). Attorneys
Gondeiro and Higuera stated that neither one nor her firm received the
NOV. (Gondeiro Decl. 5CT 1374, 9 8) (Higuera Decl. 5 CT 1235, 9 5).

The County claimed it posted the Notice “near the rear entrance.”
(6CT 1546:23-1547:14; 8CT 2167.) But such notice was never found
by anyone at Calvary Chapel. (5CT 1365, 9 20)

The County claimed it toured the property with a “Perry” but
served on an unknown person. (CT8 2167) But there is no one named
Perry who works for Calvary Chapel. Nor did anyone deliver to Calvary
Chapel the Notice, named Perry or otherwise.

In addition, the face of the Notice is suspect. For example, it
states a courtesy copy was sent to Robert Tyler but listed a different
email address for Nada Higuera. Neither Robert Tyler nor Nada
Higuera ever received notice via email or otherwise of the Nov. 9 NOV.
In any event, email service would have been improper as under

California Code of Civil Procedure, email service is only permitted if
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the party has expressly authorized it, which was not done in this case.

Cal. Code Civ. Proc., § 1010.6, subd. (a)(2)(A)(i1).

The Court erred in not recognizing this dispute of fact. As a
threshold manner, Calvary Chapel presented sufficient evidence that
proper notice was not given. There had already been twelve notices
delivered, and all were done in the same way - via personal delivery
and email delivery to Carson Atherley. So why the change? Why didn’t
the County bother to even get the name of the person it was delivering
the NOV to? If a jury concluded that the County was deliberately
avoiding proper notice to secure a tactical advantage over Calvary
Chapel, then this would negate all applicable fines for failure to serve
the Nov 9 NOV. Giving notice of the NOV is required by law, and there
1s a serious factual dispute as to whether this occurred.

F. Court Should Grant Review To Clarify The Law On
Whether A 1.2 Million Dollar Fine Against A Church and
Pastor Whose Actions Were Earnestly Done To Protect
Fundamental Constitutional Rights Violates The Eighth
Amendment
“The Eighth Amendment to the United States Constitution states:

‘Excessive bail shall not be required, nor excessive fines imposed, nor

cruel and unusual punishments inflicted.” ‘The Due Process Clause of

its own force also prohibits the States from imposing ‘grossly excessive
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punishments.’” People ex rel. Lockyer v. R.J. Reynolds Tobacco Co.,
37 Cal.4th 707, 727 (2005).

The California Supreme Court in R.J. Reynolds, 37 Cal.4th 707
identified four factors relevant to deciding whether a fine is
unconstitutionally excessive: (1) the defendant’s culpability; (2) the
relationship between the harm and the penalty; (3) the penalties
imposed in similar statutes; and (4) the defendant’s ability to pay. Id.
at 728, citing United States v. Bajakajian, 524 U.S. 321, 337-338
(1998).

In analyzing culpability, the court below erred in failing to
recognize the relative culpability of the County and by deeming
Calvary Chapel’s conduct, intended to protect and preserve
constitutional rights, as “culpable.” Calvary Chapel was caught up in a
fight to preserve fundamental constitutional rights with the County.
Throughout the COVID-19 ordeal, a common theme was government
overreach in trying to suppress religious activity. See Tandon, 593 U.S.
at 62-63: South Bay, 141 S.Ct. at 716 (statement of Gorsuch, J.);
(Roman Catholic Diocese, 592 U.S. at 22 (Gorsuch, J., concurring).

The record is replete with attempts by this County and State to

deny Calvary Chapel’s constitutional rights. See also Tandon, 593 U.S.
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at 61 (striking down prohibitions against in home worship within Santa
Clara County); Gateway City Church v. Newson, 141 S.Ct. 1460 (Mem)
(granting application for injunctive relief striking down Santa Clara
County’s restrictions on gatherings); Urgency Order (CT 7 1844
(“Dispute officer shall only consider evidence that is relevant to
whether the violation occurred (and not constitutional violations));
Nov. 9 NOV (requiring compliance with unconstitutional Nov. 2
TRO).)

Against this backdrop, Calvary Chapel was simply trying to
assert its fundamental constitutional rights. As the Supreme Court said
in Elrod v. Burns, 427 U.S. 347,373 (1976), the denial of constitutional
rights for “even minimal periods of time, unquestionably constitutes
irreparable injury.” Religious exercise is a right so fundamental, its
exercise is protected in the First Amendment to the U.S. Constitution.
See Kennedy v. Bremerton School Dist., 597 U.S. 507, 524 (2022).

In addition to the dismal record that California and Santa Clara’s
public health orders had in court based on their disregard for
constitutional rights, California public officials were regularly spotted

violating such orders. See https://fee.org/articles/gavin-newsom-

apologizes-for-breaking-his-own-covid-rules-other-californians-went-
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to-jail/ (Gov. Newsom apologizing for violating Covid rules) ;

https://www.cnn.com/2020/09/02/politics/nancy-pelosi-hair-salon/

index.html (Rep. Nancy Pelosi admitting violating San Francisco’s
Covid-19 restrictions).

Protecting constitutional rights is commendable, not culpable. It
1s a bedrock constitutional principle that the exercise of protected
liberties must be vigilantly defended, lest they be lost. As Ronald
Reagan said in his January 5, 1967, Inaugural Address, “Freedom is a
Fragile thing and it’s never more than one generation away from
extinction.”® While the COVID-19 pandemic was indeed an
emergency, it also created unparalleled threats to individual liberty. As
Justice Gorsuch wrote, the pandemic brought with it “the greatest
intrusions on civil liberties in the peacetime history of this country.”
Arizona v. Mayorkas, 143 S.Ct. 1312 (Statement of Gorsuch, J.). Justice

Gorsuch went on to discuss why this was so, stating:

Fear and the desire for safety are powerful
forces. They can lead to a clamor for action—
almost any action—as long as someone does
something to address a perceived threat. A
leader or an expert who claims he can fix
everything, if only we do exactly as he says,
can prove an irresistible force. We do not
need to confront a bayonet, we need only a

*https://www.reaganlibrary.gov/archives/speech/january-5-1967-
inaugural-address-public-ceremony
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nudge, before we willingly abandon the

nicety of requiring laws to be adopted by our

heg1s ative representatives and accept rule by
ecree.

Id. at 1315.

The desire for security is understandable, especially when it is
paired with the promise that loss of liberty will be temporary or minor.
However, as Benjamin Franklin famously quipped, “Those who would
give up essential liberty, to purchase a little temporary safety, deserve
neither liberty nor safety.” Benjamin Franklin, Reply to the Governor,
in the Penn. Asse., November 11, 1755.

The proportionality and culpability factors weigh in Calvary’s
favor because its good faith adherence to its constitutionally protected
religious beliefs renders its culpability low. See Pimentel v. City of Los
Angeles, 974 F.3d 917, 923 (9th Cir. 2020).

In addition, any mention of adverse health consequences due to
Calvary Church’s actions are misplaced at this stage. There are
significant disputes of fact that counsel against any consideration of that
prior to trial. The County cannot trace a single case of COVID-19 back
to the Church or its services, nor can it prove that Calvary’s congregants

were exposed to COVID-19 at church gatherings as opposed to
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somewhere else. (4CT 910), (5CT 1431:2-15); see also Millipore Corp.
v. Travelers Indem. Co., 115 F.3d 21, 34 (1st Cir. 1997).
IV. CONCLUSION
The Court should grant this petition for review.
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of America that the foregoing is true and correct and that I am an employee

in the office of a member of the bar of this Court who directed this service.

D fer

Robert H. TS ler
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Melissa R. Kiniyalocts, Esq.

Robin Wall, Esq.

Xavier Brandwajn, Esq.

Jamila Benkato, Esq.

County Counsel, County of Santa Clara
70 West Hedding St., East Wing, Ninth FI.
San Jose, CA 95110-1770
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Robm.wall@gccq.sccgov.org
Xavier.brandwajnl@cco.sccgov.org
Jamila.benkatol(@cco.sccgov.org

Jeffrey R. Rosen, Esq., District Attorney
David Angel, Esq., Assistant Attorney
70 West Hedding Street, West Wing
San Jose, CA 95110-1770
jrosen(@dao.sccgov.org
dangel@dao.sccgov.org

Hon. Evette Pennypacker
Department 6

Santa Clara Superior Court
161 North First Street

San Jose, California 95113
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Suite 1060

San Jose, CA 95113
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Filed 4/15/2025

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SIXTH APPELLATE DISTRICT
THE PEOPLE OF THE STATE OF H051860
CALIFORNIA et al., (Santa Clara County
Super. Ct. No. 20CV372285)
Plaintiffs and Respondents,

V.

CALVARY CHAPEL SAN JOSE et al.,

Defendants and Appellants.

I. INTRODUCTION

Appellant Calvary Chapel San Jose is a domestic, nonprofit corporation that
operates a church located in San Jose. Appellant Mike McClure is Calvary Chapel’s
senior pastor (collectively, Calvary Chapel). Respondents the State of California, the
County of Santa Clara (County), and Sara H. Cody, M.D. (collectively, the People)
brought an action against Calvary Chapel to collect administrative fines of over $2
million that the County had imposed on Calvary Chapel for violating certain public
health orders requiring face coverings and submission of a social distancing protocol,
which the County had issued to slow the spread of the COVID-19 virus.

The trial court granted the People’s motion for summary adjudication of the
collection action, ruling that the appropriate amount of administrative fines that Calvary

Chapel owed for its undisputed refusal to comply with the public health orders’ face




covering requirements from November 9, 2020, through June 21, 2021, was $1,228,700,
and entered judgment in the People’s favor.

On appeal, Calvary Chapel contends that the trial court erred in granting the
People’s motion for summary adjudication and the judgment must be reversed because
(1) the public health orders at issue violate the free exercise clause of the First
Amendment (U.S. Const., 1st Amend.); (2) the County violated due process in imposing
the administrative fines; and (3) the fines violate the excessive fines clause of the Eighth
Amendment (U.S. Const., 8th Amend.) For the reasons stated below, we find no merit in
Calvary Chapel’s contentions and affirm the judgment.

II. FACTUAL AND PROCEDURAL BACKGROUND

Since the issues on appeal arise solely from Calvary Chapel’s violation of certain
public health orders requiring face coverings, our summary of the factual and procedural
background will focus on those orders.

A. Public Health Orders and Urgency Ordinance

On February 3, 2020, the County declared that COVID-19, a highly contagious
viral disease, was a local health emergency. The County issued the shelter in place
orders of Sarah Cody, M.D. (Dr. Cody), the County’s Public Health Officer, from March
2020 through June 2020 for the purpose of slowing the spread of the COVID-19 virus in
the community. These public health orders were revised over time to allow limited
resumption of business and outdoor activities as the spread of COVID-19 slowed.

By July 2020, the County determined that the public health orders relating to
COVID-19 would transition from a shelter in place model to a harm reduction model. On
July 2, 2020, the County issued Dr. Cody’s risk reduction order that superseded the
previous shelter in place orders. Effective July 13, 2020, the July 2, 2020 risk reduction
order applied to all individuals, businesses, and entities in the county and required face
coverings to be used inside any business facility or while using public transportation.

Businesses were also required to submit an online social distancing protocol to the
2



County that stated their compliance with the safety measures required by the July 2, 2020
order. The County included churches in the definition of “business” in the July 2, 2020
risk reduction order, which states: “For purposes of this [o]rder, a ‘business’ includes
any for-profit, non-profit, or educational entity, whether a corporate entity, organization,
partnership, or sole proprietorship, and regardless of the nature of the service, the
function it performs, or its corporate or entity structure. For clarity, ‘business’ also
includes a for-profit, non-profit, or educational entity performing services or functions
under contract with a governmental agency.”

To authorize enforcement of these and other COVID-19 public health orders, on
August 11, 2020, the County’s board of supervisors adopted Urgency Ordinance No. NS-
9.921 (Urgency Ordinance). The Urgency Ordinance stated that “[f]ailure to comply
with any of the of the public health orders, . . . constitutes an imminent threat and menace
to public health and is a public nuisance. The purpose of this ordinance is to facilitate
efficient and widespread enforcement of the public health orders to control the spread of
COVID-19 and mitigate its impacts.” (Some capitalization omitted.)

The Urgency Ordinance also provided that County enforcement officers were
authorized to determine whether the public health orders had been violated and to issue
notices of violation. The Urgency Ordinance included a schedule of administrative fines
for violations of the public health orders and set forth the procedure for appeal of the

administrative fines to a hearing officer.!

! Government Code section 53069.4, subdivision (a)(1) provides: “The legislative
body of a local agency, . . . may by ordinance make any violation of any ordinance
enacted by the local agency subject to an administrative fine or penalty. The local agency
shall set forth by ordinance the administrative procedures that shall govern the
imposition, enforcement, collection, and administrative review by the local agency of
those administrative fines or penalties. Where the violation would otherwise be an
infraction, the administrative fine or penalty shall not exceed the maximum fine or
penalty amounts for infractions set forth in [s]ection 25132 and subdivision (b) of
[s]ection 36900.”



On October 5, 2020 the County issued Dr. Cody’s revised risk reduction order,
which superseded the previous risk reduction order. Regarding face coverings, the
revised risk reduction order provided in part that “[f]ace coverings must be worn at all
times and by all individuals as specified in the California Department of Public Health’s
mandatory guidance for the use of face coverings . . . and in accordance with any specific
directives issued by the county health officer.” (Some capitalization omitted.) The June
18, 2020 guidance for the use of face coverings stated that persons were required to wear
face coverings in specified high risk situations, including “[i]nside of, or in line to enter,
any indoor public space.” The revised risk reduction order also required all businesses to
submit an online social distancing protocol, in which the business stated their compliance
with the public safety measures, including the face covering requirements.

The revised risk reduction order was later superseded when the County issued Dr.
Cody’s May 18, 2021 safety measures order. Regarding face coverings, the safety
measures order stated: “All persons must follow the health officer’s mandatory directive
on use of face coverings.” (Capitalization omitted.) The mandatory directive on use of
face coverings, effective May 19, 2021, stated that “[a]ll residents, businesses, and
governmental entities must follow the California Department of Public Health’s guidance
for use of face coverings . . . issued on May 3, 2021.” (Underscoring & some
capitalization omitted.) The California Department of Public Health’s May 3, 2021
guidance for the use of face coverings required, among other things, that face coverings
be worn inside, except in one’s home. (Some capitalization omitted.) The guidance for
the use of face coverings also included exceptions for specified individuals, such as
persons alone in a car or for whom wearing a face covering would create a work-related
risk.

Thereafter, on June 21, 2021, the County issued Dr. Cody’s phase out order, which
rescinded the previous safety measures order with certain exceptions due to the decline in

COVID-19 cases and widespread community vaccination. The phase out order clarified
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that all individuals and entities were still required to comply with state orders and
mandatory guidance by the State Department of Public Health, and specifically required
businesses to require all personnel who were not fully vaccinated to comply with the
mandatory directive on face coverings.

B. Administrative Proceedings

1. August 23, 2020 Notice of Violation

The County issued a notice of violation dated August 23, 2020, to Calvary Chapel
for, among other things, failure to submit a social distancing protocol as required by the
public health orders. The fines imposed in the notice of violation included a fine of $250
per day for failure to submit and implement a social distancing protocol, failure to post a
social distancing protocol, and failure to train staff on implementing a social distancing
protocol. The notice of violation also stated that the fines would begin accruing after a
48-hour grace period and would double each day until corrected, to a maximum fine of
$5,000 per day.

The fines imposed on Calvary Chapel for failure to submit a social distancing
protocol accrued from the August 23, 2020 notice of violation to May 18, 2021, when the
requirement of a social distancing protocol was rescinded by the County.

2. Administrative Hearing and Order

Calvary Chapel appealed the notices of violation of public health orders that the
County had issued from August 23, 2020, through October 18, 2020, and also appealed
the fines in the amount of $327,750 that the County had imposed for those violations, to
the County hearing officer pursuant to the appeal procedure provided by Urgency
Ordinance.

The notices of violation at issue included a September 2, 2020 notice of continuing
violation and imposition of fines. The identified violations included Calvary Chapel’s
failure to require everyone attending, performing, or speaking at Calvary Chapel’s

services to wear face coverings and failure to submit a social distancing protocol.
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On October 21, 2020, the County hearing officer held a hearing at which the
County presented witness testimony, documentary evidence, and video evidence.
Calvary Chapel did not present any evidence. The hearing officer stated that Calvary
Chapel’s constitutional challenges to the public health orders were barred from
consideration at the hearing by the provisions of the Urgency Ordinance, and therefore
the public health orders and Urgency Ordinance would be presumed to be constitutional.

In his written administrative decision, dated November 2, 2020, the County
hearing officer found that Calvary Chapel did not dispute that it had violated all 10 public
health orders as alleged by the County; that Calvary Chapel had failed to require
everyone attending, performing, or speaking at Calvary Chapel’s services to wear face
coverings; and that Calvary Chapel had failed to submit a social distancing protocol. The
County hearing officer also found that Calvary Chapel had intentionally failed to comply
with the public health orders.

The County hearing officer therefore denied Calvary Chapel’s appeal and upheld
the fines imposed in the amount of $327,750. The administrative decision also advised
Calvary Chapel of its right to seek review by the superior court.

3. November 9, 2020 Notice of Violation

After the administrative hearing was held in October 2020 the County issued a
notice of violation dated November 9, 2020, to Calvary Chapel that stated, among other
things, that Calvary Chapel had violated the County’s October 5, 2020 revised risk
reduction order by (1) failing to require the use of face coverings by clients, customers,
and visitors when they were in an indoor space open to the public; and (2) failing to
require the use of face coverings by all personnel, including employees, owners,
contractors, and volunteers at the facility.

The November 9, 2020 notice of violation also stated the fines that were imposed
on Calvary Chapel for violating the revised risk reduction order’s face covering

requirements. Due to Calvary Chapel’s repeated violations and refusals to comply with
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the public health orders after receiving a cease and desist letter and 12 previous notices of
violation, the County imposed fines of (1) $1,000 per day for failing to require the use of
face coverings by clients, customers, and visitors when in an indoor space open to the
public; and (2) $1,000 per day for failing to require the use of face coverings by all
personnel, including employees, owners, contractors, and volunteers at the facility.

Further, the November 9, 2020 notice of violation stated that the fines would begin
accruing immediately and double each day until the face covering violations were
corrected, up to a maximum of $5,000 per day. To correct the violations, Calvary Chapel
was ordered to immediately comply with the public health orders and (1) “Require all
attendees and congregants to wear face coverings while attending gatherings or while
indoors in a space open to the public;” and (2) “Require all personnel to wear face
coverings while attending gatherings or while indoors in a space open to the public.”
(Boldface omitted.) Correction also required Calvary Chapel to submit a sworn
statement attesting to compliance, which Calvary Chapel did not do.

The November 9, 2020 notice of violation also informed Calvary Chapel of the
procedure to appeal the violations identified in the notice of violation and the fines
imposed. However, Calvary Chapel did not appeal the November 9, 2020 notice of
violation to the County hearing officer.

4. Appeal to Superior Court and Order

On November 23, 2020, Calvary Chapel filed an appeal in the superior court from
the County hearing officer’s November 2, 2020 decision to uphold the fines in the
amount of $327,750. In its pretrial brief, Calvary Chapel asserted its right to argue on
appeal that the public health orders were unconstitutional although constitutional issues
could not be raised in the administrative hearing. In its constitutional challenge, Calvary
Chapel argued that the fines imposed for violation of the public health orders should be
reversed because the free exercise clause of the First Amendment was violated by the

public health orders’ restrictions on gatherings and by the requirement that it submit a
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social distancing protocol that included compliance with unconstitutional safety
measures.

In the April 8, 2021 order, the superior court affirmed the administrative decision.
(Calvary Chapel San Jose v. County of Santa Clara, Super. Ct. Santa Clara County,
2020, No. 20CV374470.) At the outset, the superior court rejected the County’s
argument that Calvary Chapel could not raise constitutional issues on appeal. The
superior court determined that Calvary Chapel could raise on appeal from the
administrative decision its constitutional challenges to the public health orders and the
Urgency Ordinance.

Addressing Calvary Chapel’s contention that the public health orders and the
Urgency Ordinance violated its right to the free exercise of religion under the First
Amendment, the trial court stated: “This court will assume for argument’s sake that even
the capacity limitations applicable to secular essential services and the singing ban which
[Calvary Chapel] appears to have violated on every Sunday identified in the operative
[n]otices of [v]iolation may be deemed unconstitutional as applied to [Calvary Chapel] by
the United States Supreme Court. But no court has relieved [Calvary Chapel] of its
obligation to comply with the requirements of face coverings and physical distancing.
And [Calvary Chapel] makes no attempt to claim that the indoor gathering ban cannot be
treated as severable. [Citations.] A clear majority of the [United States] Supreme Court
has deemed it significant to the easing of restrictions on indoor worship that these
rudimentary measures for mitigating risk indoors ‘are in routine use in religious services
across the country today.”

Having reviewed the administrative record and additional evidence submitted by
the parties, the superior court found that Calvary Chapel “acknowledges that ‘it has been
holding indoor services without enforcing social distancing or mask wearing.” ” The trial
court rejected Calvary Chapel’s contention that the fines in the amount of $327,750 for

its undisputed violations of the public health orders were excessive, finding that the
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amount of the fines had been insufficient to incentivize Calvary Chapel to comply with
“rudimentary hygiene requirements.”

Calvary Chapel filed a notice of appeal from the trial court’s April 8, 2021 order in
this court. This court issued an order to show cause why the appeal should not be
dismissed as taken from a nonappealable order. (Calvary Chapel San Jose v. County of
Santa Clara, case No. H049096.) In response, on June 25, 2021, Calvary Chapel filed a
notice of abandonment of the appeal.

C. The Amended Complaint

In July 2021 the People filed an amended complaint seeking injunctive relief and
the recovery of administrative fines. Previously, when the original complaint was the
operative pleading, the People had obtained restraining orders compelling Calvary
Chapel to comply with the COVID-19 public health orders, which Calvary Chapel also
violated. The People then initiated contempt proceedings against Calvary Chapel due to
the violations of court orders. The trial court issued two orders against Calvary Chapel
and its pastors, the December 17, 2020 and the February 16, 2021 orders of contempt and
to pay monetary sanctions.

Calvary Chapel sought review of the contempt orders and monetary sanctions in
this court. In three cases, People v. Calvary Chapel (Aug. 15,2022, H048708), Calvary
Chapel San Jose v. Superior Court (Aug. 15,2022, H048734) and McClure v. Superior
Court (Aug. 15,2022, H048947)? (collectively, Calvary Chapel), this court annulled the
December 17, 2020 and the February 16, 2021 orders of contempt, and reversed the
orders to pay monetary sanctions.

In Calvary Chapel, this court concluded that the temporary restraining orders and
preliminary injunctions were facially unconstitutional with respect to the restrictions on

indoor gatherings, pursuant to the then recent guidance of the United States Supreme

2 On the court’s own motion, we ordered case Nos. H048708, H048734, and
H048947 to be considered together for purposes of oral argument and disposition.
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Court regarding the First Amendment’s protection of the free exercise of religion in the
context of public health orders that impact religious practice (see, e.g., Tandon v.
Newsom (2021) 593 U.S. 61 (Tandon).) However, in Calvary Chapel this court assumed,
without deciding, that the restraining orders were not facially unconstitutional with
respect to the public health orders’ requirements for face coverings, social distancing, and
submission of a social distancing protocol.

In the July 2021 amended complaint (hereafter, the complaint), the People alleged
that Calvary Chapel’s ongoing refusal to comply with any of the state and County public
health orders intended to protect the public from COVID-19 posed a major health risk to
the public. The People further alleged that Calvary Chapel had ignored 70 notices of
violation of the public health orders despite having knowledge of COVID-19 illness and
death among its congregants and a large COVID-19 outbreak in the school associated
with Calvary Chapel, which warranted injunctive relief and the imposition of
administrative fines.

Regarding the administrative fines, the People asserted that, among other fines,
Calvary Chapel had incurred fines in the total amount of $2,234,000 for its failure to
require face coverings by its congregants and personnel between November 9, 2020, and
June 21, 2021. Additionally, due to Calvary Chapel’s failure to submit a social
distancing protocol between August 2020 and May 18, 2021, the People asserted that
Calvary Chapel owed fines in the total amount of $1,327,750. However, in the exercise
of prosecutorial discretion the People reduced the total amount of administrative fines
owed by Calvary Chapel for violation of the public health orders and sought judgment in
the total amount of $2,868,616.67, plus late fees.

Based on these and other allegations, the People asserted causes of action for
(1) public nuisance per se; (2) public nuisance (Civ. Code, § 3479); (3) violation of state

and county public health orders; (4) violation of the Urgency Ordinance; and (5) violation
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of Government Code section 25132, subdivision (a) (county authorized to prosecute
violation of Urgency Ordinance).?

In addition to injunctive relief and an award of administrative fines in the amount
of $2,868,616.67, the People sought staff costs and attorney fees.

D. Motion for Summary Adjudication

The People moved for summary adjudication of the first cause of action for
nuisance per se, the third cause of action for violation of state and county public health
orders, the fourth cause of action for violation of the Urgency Ordinance, and the fifth
cause of action for violation of Government Code section 25132, subdivision (a). The
basis of the motion was the People’s contention that it was undisputed that Calvary
Chapel had violated COVID-19 public health orders by refusing to require Calvary
Chapel personnel and church attendees to wear face coverings and by refusing to submit
a completed social distancing protocol.

Regarding the first cause of action for nuisance per se, the People contended that
summary adjudication should be granted because the Urgency Ordinance expressly
declared that violation of the public health orders was a nuisance. As to the third cause of
action for violation of state and county public health orders, the People argued that
summary adjudication should be granted because it was undisputed that Calvary Chapel
had violated the public health orders requiring face coverings and submission of a social
distancing protocol.

Similarly, the People argued that summary adjudication of the fourth cause of
action for violation of the Urgency Ordinance and the fifth cause of action for violation

of Government Code section 25132, subdivision (a) should be granted because it was

3 Government Code section 25132, subdivision (a) provides: “Violation of a
county ordinance is a misdemeanor unless by ordinance it is made an infraction. The
violation of a county ordinance may be prosecuted by county authorities in the name of
the people of the State of California, or redressed by civil action.”
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undisputed that Calvary Chapel had violated the public health orders requiring face
coverings and submission of social distancing protocol, thereby violating the Urgency
Ordinance.

Anticipating Calvary Chapel’s constitutional arguments in opposition to the
motion for summary adjudication, the People maintained that these arguments lacked
merit as a matter of law. First, the People rejected the argument that the public health
orders requiring face coverings violated the free exercise clause, stating: “The revised
risk reduction order—which formed the basis of the face covering fines at issue here—
also required that all individuals wear face coverings in indoor public spaces, subject to
limited context-specific exceptions for the very young, those with medical conditions or
disabilities, or while actively eating and drinking if socially distanced. Far from
disfavoring religious activities, the orders impose neutral, generally applicable
requirements for all comparable, regulated entities in the county.” (Capitalization
omitted.) The People also asserted that Calvary Chapel had not raised a constitutional
objection to the public health orders requiring submission of a social distancing protocol
in this litigation.

Alternatively, as the People elaborated in their reply to Calvary Chapel’s
opposition to the motion for summary adjudication, the People contended that Calvary
Chapel was barred under the doctrine of collateral estoppel from relitigating its claim that
the public health orders requiring face coverings violated the free exercise clause.
According to the People, the superior court reached Calvary Chapel’s constitutional
arguments on appeal from the county hearing officer’s decision and ruled that the
requirement of a social distancing protocol did not violate the free exercise clause. The
People also asserted that “[t]he [c]ourt necessarily decided the constitutionality of the
[public health orders requiring] face coverings and sustained the fines because it found
that ‘no court has relieved [Calvary Chapel] of its obligation to comply with the

requirements of face coverings and social distancing.” ”
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Second, the People argued that the administrative fines imposed on Calvary
Chapel were not constitutionally excessive under the Eighth Amendment* because (1) the
administrative fines imposed for violating the public health orders requiring face
coverings and submission of a social distancing protocol were proportional to Calvary
Chapel’s culpability in blatantly violating the public health orders; (2) the magnitude of
the risk of harm—the spread of COVID-19—caused by Calvary Chapel’s disregard for
the law; (3) the fines imposed were in line with the fines authorized by the COVID-19
ordinances of other counties; and (4) Calvary Chapel could not show that it was unable to
pay the fines because its net assets in 2021 totaled $12,030,512.30.

E. Opposition to Motion for Summary Adjudication

Calvary Chapel contended that summary adjudication could not be granted as
requested by the People. First, Calvary Chapel argued that summary adjudication was
barred under Code of Civil Procedure section 437c¢, subdivision (h) because more
discovery was needed; specifically, a deposition of the district attorney’s office regarding
prosecution of private gatherings as well as identification of the person who was
supposedly served with the November 9, 2020 notice of violation.

Second, Calvary Chapel argued that its constitutional claims were not barred under
the doctrine of issue preclusion because it did not have a full and fair opportunity to
litigate the constitutional issues in the administrative proceedings. According to Calvary
Chapel, the superior court’s review of the administrative decision upholding fines in the
amount of $327,750 was limited to the administrative record and the superior court did
not allow additional discovery. Further, Calvary Chapel argued that the issues presented

in the administrative hearing and this litigation were not identical, since different public

4 “The cruel and unusual punishment clause of the Eighth Amendment states,
‘Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.” (U.S. Const., 8th Amend.)” (County of San Diego v. Commission
on State Mandates (2023) 91 Cal.App.5th 625, 631, fn. 3.)
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health orders regarding masking and the social distancing protocol were at issue. Calvary
Chapel also argued that the superior court’s decision was not a final judgment on the
merits.

Third, Calvary Chapel maintained that summary adjudication of the first cause of
action for nuisance per se and third cause of action for violation of state and county
public health orders could not be granted because those causes of action were moot since
the public health orders have been rescinded.

Fourth, Calvary Chapel contended that summary adjudication could not be granted
as to any cause of action because the public health orders requiring face coverings and
submission of a social distancing protocol violated the First Amendment since the public
orders were not neutral and of general applicability, and therefore these public health
orders could not survive strict scrutiny. Calvary Chapel asserted that “[t]he County
provided exemptions from the social distancing and mask requirements to construction
workers, personal care services, restaurants, youth programs, and athletes competing in
sports like basketball, football, and wrestling.”

Fifth, Calvary Chapel argued that summary adjudication should be denied because
there were triable issues of fact as to the daily fines imposed for violating the face
covering requirements since a County enforcement officer did not make daily
observations. Calvary Chapel also argued that a triable issue of fact existed as to whether
Calvary Chapel’s agent, Pastor Carson Atherley, had received personal, e-mail, or mail
service of the November 9, 2020 notice of violation.

Finally, Calvary Chapel contended that the administrative fines were
unconstitutional because the fines were excessive under the Eighth Amendment; the
County discriminated against Calvary Chapel for holding church services because large
maskless gatherings held in homes were not cited; and the fines violated the due process
clause because Calvary Chapel did not receive notice of the November 9, 2020 notice of

violation and the County arbitrarily enforced the Urgency Ordinance.
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F. Trial Court Order and Judgment

In the April 7, 2023 order, the trial court granted the People’s motion for summary
adjudication after finding no merit in Calvary Chapel’s arguments in opposition to the
motion.

The trial court rejected Calvary Chapel’s argument that summary adjudication
could not be granted because more discovery was needed. The trial court ruled that
“[d]efendants have . . . had over two years to pursue discovery both here and in the
federal action, have consistently maintained that the County’s health orders were
unconstitutional since the appeal of the administrative proceeding, and obtained several
opinions from appellate courts and the U.S. Supreme Court outlining that court’s clear
views regarding the constitutionality of COVID-19 public health orders (or lack thereof).
On this record, there is no good cause for a continuance for further discovery to be
conducted; the matter is ripe for summary adjudication.”

Addressing the first and third causes of action, the trial court ruled that the People
had met their burden on summary adjudication because (1) it was undisputed that Calvary
Chapel had violated the public health orders (the revised risk reduction order and the
safety measures order) by refusing to require or enforce the wearing of face coverings
during the period face coverings were required and by failing to submit a completed
social distancing protocol; and (2) the Urgency Ordinance stated that such violations
constituted a nuisance.

As to the fourth and fifth causes of action, the trial court ruled that the People had
met their burden on summary adjudication because it was undisputed that Calvary Chapel
had violated the Urgency Ordinance by violating public health orders requiring face
coverings and the submission of a social distancing protocol, and also because the County
was authorized by the Urgency Ordinance and Government Code section 25132,
subdivision (a) to bring an action to recover costs, attorney fees, and fines for violation of

the public health orders. It was also undisputed, the trial court found, that Calvary
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Chapel had failed to pay any of the fines imposed for its continuing violations of the
public health orders.

The trial court then considered Calvary Chapel’s constitutional defenses to the
public health orders requiring face coverings and the submission of a social distancing
protocol. As a threshold matter, the trial court rejected the People’s contention that
Calvary Chapel’s constitutional defenses were barred by issue preclusion because the
superior court had ruled on appeal from the administrative decision that the public health
orders did not violate the free exercise clause. The court determined that the
constitutionality of the public health orders requiring face coverings and the submission
of a social distancing protocol were not “fully addressed” by Calvary Chapel during their
appeal of the administrative decision.

However, the trial court found no merit in Calvary Chapel’s argument that the
public health orders requiring face coverings and the submission of a social distancing
protocol violated the free exercise clause of the First Amendment. The trial court ruled

6C ¢

these public health orders expressly applied to “ “all individuals, businesses, and other
entities in the County’ [citation] and thus were facially neutral, generally applicable
requirements for all comparable, regulated entities in the County.”

The trial court was not persuaded by Calvary Chapel’s arguments to the contrary
that the public health orders were not neutral because “various businesses, such as
restaurants, personal care services, athletic activities, and youth programs, were ‘exempt’
from both the mask and the social distancing requirements.” Noting that Calvary
Chapel’s argument was supported by declarations pertaining to construction workers not
wearing face coverings while working and firefighters not wearing face coverings
indoors, the trial court found that in the absence of any complaints to the County, this
evidence did not show that the County was applying the public health orders differently

and instead merely demonstrated that some individuals did or did not comply with the

public health orders.
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Accordingly, the trial court ruled that Calvary Chapel’s evidence failed to show
that the County’s enforcement officers treated activities comparable to Calvary Chapel’s
large indoor church services more favorably with respect to the requirements for face
coverings and the submission of a social distancing protocol. The trial court also noted
that the United States Supreme Court had recognized face coverings and social distancing
requirements as basic public health measures consistent with conducting indoor religious
services during the COVID-19 pandemic, citing, among other decisions, South Bay
United Pentecostal Church v. Newsom (2021) 592 U.S.  [141 S. Ct. 716, 718-719]
(South Bay United).

The trial court also ruled that the administrative fines imposed by the County on
Calvary Chapel due to its continuing violations of the public health orders requiring face
coverings and the submission of a social distancing protocol did not violate due process.
The court determined that due process required that notice be ““ ‘reasonably calculated,
under all the circumstances, to apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections,” ” and the methods of service
authorized by the Urgency Ordinance met that standard. Specifically, the court found
that the evidence established the County served the November 9, 2020 notice of violation
on Calvary Chapel by conspicuously posting it on a Calvary Chapel building and by
personally serving it on an agent of Calvary Chapel who, in addition to other indicia of
agency, verbally affirmed that he was authorized to accept service. The trial court also
found that Calvary Chapel had failed to establish its claim of arbitrary and discriminatory
enforcement of the public health orders with admissible evidence.

Finally, the trial court found no merit in Calvary Chapel’s contention that the
administrative fines violated the excessive fines clause of the Eighth Amendment. The
court found it was undisputed that (1) Calvary Chapel was culpable because it refused to
comply with the public health orders despite knowing that church attendees had

contracted COVID-19 and the church school had a major COVID-19 outbreak; (2) there
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was a relationship between the penalty and the harm caused by Calvary Chapel holding
church services in violation of the public health orders that put vulnerable members of the
community who could die from contracting COVID-19 at risk; (3) the amount of the
fines imposed by the Urgency Ordinance was in line with the fines imposed by other
counties’ ordinances; and (4) Calvary Chapel was able to pay the fines.

The trial court also ruled that the amount of the administrative fines was not
excessive because the cumulative amount was due to Calvary Chapel’s continuing refusal
to comply with the public health orders. However, the trial court reduced the amount of
the administrative fines that Calvary Chapel was obligated to pay. Since the August 23,
2020 notice of violation had been found to be unconstitutional, the trial court subtracted
the fines imposed for that violation. The court also subtracted the fines imposed for
violating the requirement of submission of a social distancing protocol, determining that
the social distancing protocol required face coverings and therefore Calvary Chapel had
been fined twice for violating the face covering requirements.

The trial court ruled that the appropriate amount of administrative fines for
Calvary Chapel’s undisputed refusal to comply with the public health orders’ face
covering requirements from November 9, 2020, through June 21, 2021, was $1,228,700.

Subsequently, in the February 2, 2024 order, the trial court granted the People’s
unopposed motion to set aside the People’s dismissal of the entire action with prejudice
and to dismiss the remaining unadjudicated second cause of action for public nuisance
with prejudice. Judgment was entered on February 2, 2024, in favor of the People.

III. DISCUSSION

On appeal, Calvary Chapel contends that the trial court erred in granting the
People’s motion for summary adjudication because (1) the public health orders requiring
face coverings are unconstitutional since the orders violate the free exercise clause of the
First Amendment; (2) triable questions of fact exist as to whether the County violated due

process; and (3) the fines imposed are excessive and therefore violate the excessive fines
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clause of the Eighth Amendment. We will begin our evaluation of these contentions with
the applicable standard of review.

A. Standard of Review

A party may move for summary judgment of an entire action or, in the alternative,
summary adjudication of a cause of action. (Code Civ. Proc., § 437c, subds. (a)(1) &
(H)(1), (2).) Both motions are “subject to the same rules and procedures.” (Lunardi v.
Great-West Life Assurance Co. (1995) 37 Cal.App.4th 807, 819; see Code Civ. Proc.,

§ 437¢c, subd. ()(2).)

A plaintiff moving for summary judgment “bears the burden of persuasion that
‘each element of” the ‘cause of action’ in question has been ‘proved,” and hence that
‘there is no defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826,
850 (Aguilar); Code Civ. Proc. § 437c, subd. (p)(1).) “Once the plaintiff . . . has met that
burden, the burden shifts to the defendant . . . to show that a triable issue of one or more
material facts exists as to the cause of action or a defense thereto. The defendant . . .
shall not rely upon the allegations or denials of its pleadings to show that a triable issue
of material fact exists but, instead, shall set forth the specific facts showing that a triable
issue of material fact exists as to the cause of action or a defense thereto.” (Code Civ.
Proc. § 437c¢, subd. (p)(1).)

In determining whether the parties have met their respective burdens, “the court
must ‘consider all of the evidence’ and ‘all’ of the ‘inferences’ reasonably drawn
therefrom [citation], and must view such evidence [citations] and such inferences
[citations], in the light most favorable to the opposing party.” (Aguilar, supra, 25 Cal.4th
at p. 843, fn. omitted.) “There is a triable issue of material fact if, and only if, the
evidence would allow a reasonable trier of fact to find the underlying fact in favor of the
party opposing the motion in accordance with the applicable standard of proof.” (/d. at

p. 850.)
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“In reviewing a trial court’s grant of summary judgment, . . . ¢ “[w]e take the facts
from the record that was before the trial court when it ruled on that motion” > and
¢ ¢ ¢ “review the trial court’s decision de novo. ”’”’” (Hughes v. Pair (2009) 46
Cal.4th 1035, 1039.) The trial court’s stated reasons are not binding on the reviewing
court, “which reviews the trial court’s ruling, not its rationale.” (Ramalingam v.
Thompson (2007) 151 Cal.App.4th 491, 498.)

B. Issue Preclusion

We will begin our analysis of Calvary Chapel’s contentions on appeal with the
threshold issue of whether Calvary Chapel’s argument that the County’s public health
orders requiring face coverings violate the free exercise clause of the First Amendment is
barred under the doctrine of issue preclusion.

1. The Parties’ Contentions

The People contend that under the doctrine of “claim preclusion” Calvary Chapel
should not be allowed to relitigate its claim that the public health orders requiring face
coverings violated the free exercise clause. According to the People, the superior court
necessarily rejected that claim in affirming the administrative decision when the court
rejected Calvary Chapel’s argument that the requirement of a social distancing protocol
was an unconstitutional violation of the free exercise clause, since the face covering
requirement was incorporated in the social distancing protocol.

Calvary Chapel responds that the trial court correctly found that issue preclusion
did not apply because Calvary Chapel did not have a full and fair opportunity to litigate
its constitutional claim since the superior court in the prior matter did not consider its free
exercise argument. Calvary Chapel also asserts that it was not able to fairly and fully
conduct discovery or develop its constitutional defenses in the prior matter.

2. Analysis

(13K 29

We use the term “ ‘claim preclusion’ ” to refer to the doctrine addressing claims

that were, or should have been, advanced in a previous suit involving the same parties,
20



and the term “ ‘issue preclusion’ ” in place of * ‘direct or collateral estoppel’ ” to refer to
the doctrine barring relitigation of issues that were argued and decided in an earlier suit.
(See Samara v. Matar (2018) 5 Cal.5th 322, 326; DKN Holdings LLC v. Faerber (2015)
61 Cal.4th 813, 824 (DKN Holdings).)

Whether issue preclusion applies to bar relitigation of a particular issue is a
question of law. (Parkford Owners for a Better Community v. Windeshausen (2022) 81
Cal.App.5th 216, 225.) The California Supreme Court has instructed that “[i]ssue
preclusion prohibits the relitigation of issues argued and decided in a previous case, even
if the second suit raises different causes of action. [Citation.] Under issue preclusion, the
prior judgment conclusively resolves an issue actually litigated and determined in the first
action.” (DKN Holdings, supra, 61 Cal.4th at p. 824.) “[I]ssue preclusion applies: (1)
after final adjudication (2) of an identical issue (3) actually litigated and necessarily
decided in the first suit and (4) asserted against one who was a party in the first suit or
one in privity with that party.” (/d. at p. 825.) “The party asserting issue preclusion has
the burden of establishing the above elements.” (Williams v. Doctors Medical Center of
Modesto, Inc. (2024) 100 Cal.App.5th 1117, 1132.)

We determine that the People have not met their burden to establish as a matter of
law that issue preclusion applies because an identical issue was actually litigated in the
prior administrative proceeding. Our Supreme Court has instructed that “[f]or purposes
of collateral estoppel, an issue was actually litigated in a prior proceeding if it was
properly raised, submitted for determination, and determined in that proceeding.
[Citation.] In considering whether these criteria have been met, courts look carefully at
the entire record from the prior proceeding . . .. ‘The “identical issue” requirement
addresses whether “identical factual allegations” are at stake in the two proceedings, not
whether the ultimate issues or dispositions are the same.” ” (Hernandez v. City of

Pomona (2009) 46 Cal. 4th 501, 511-512 (Hernandez).)
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Our review of the county hearing officer’s November 2, 2020 decision and the
trial court’s April 7, 2023 order granting summary adjudication shows that different
public health orders requiring face coverings and different amounts of fines were litigated
in the prior administrative proceeding and the present appeal.

As stated in the County hearing officer’s decision, the 10 public health orders that
Calvary Chapel challenged in the administrative proceedings were dated August 23,
2020, through October 18, 2020. Calvary Chapel also challenged the fines in the amount
of $327,750 that the County had imposed for those violations.

In the present appeal, Calvary Chapel challenges the trial court’s ruling that
Calvary Chapel violated the public health orders requiring face coverings dated
November 9, 2020, through June 21, 2021, and the ruling upholding fines in the amount
of $1,228,700 for those violations.

Since the public health orders and fines that were litigated in the prior
administrative proceedings are different than the public health orders and fines at issue in
the present litigation, we decide that identical factual allegations regarding Calvary
Chapel’s violations of those orders and the amount of the fines imposed were not “ “at
stake in the two proceedings.” ” (See Hernandez, supra, 46 Cal. 4th at p. 512.) We
therefore determine that Calvary Chapel’s argument that the public health orders
requiring face coverings violate the free exercise clause is not barred by the doctrine of
issue preclusion.

C. Violation of the Free Exercise Clause

Calvary Chapel contends that the trial court erred in ruling that the public health
orders requiring face coverings did not violate the free exercise clause of the First
Amendment. We will begin our analysis with an overview of the Clause.

1. Free Exercise Clause
“The Free Exercise Clause of the First Amendment, applicable to the States under

the Fourteenth Amendment, provides that ‘Congress shall make no law . . . prohibiting
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the free exercise’ of religion.” (Fulton v. City of Philadelphia (2021) 593 U.S. 522, 532.)
“In addressing the constitutional protection for free exercise of religion, our cases
establish the general proposition that a law that is neutral and of general applicability
need not be justified by a compelling governmental interest even if the law has the
incidental effect of burdening a particular religious practice.” (Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah (1993) 508 U.S. 520, 531.) However, “[a] law
burdening religious practice that is not neutral or not of general application must undergo
the most rigorous of scrutiny. To satisfy the commands of the First Amendment, a law

¢ ¢y

restrictive of religious practice must advance © “interests of the highest order
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and must
be narrowly tailored in pursuit of those interests.” (Id. at p. 546.)

Addressing a COVID-19 public health order that limited gatherings to three
households, the United States Supreme Court emphasized in a per curiam opinion that
“government regulations are not neutral and generally applicable, and therefore trigger
strict scrutiny under the Free Exercise Clause, whenever they treat any comparable
secular activity more favorably than religious exercise.” (Tandon, supra, 593 U.S. at
p. 62.) Although the Supreme Court has not directly addressed face covering
requirements in the context of a Free Exercise challenge, in a church’s challenge to
COVID-19 capacity restrictions Justice Gorsuch described masks as a measure “in
routine use in religious services across the country today.” (South Bay United, supra,
592 U.S.atp.  [141 S. Ct. 716, 719] (conc. opn. of Gorsuch, J.).)

More recently, the United States Supreme Court clarified the standard for
determining whether a government action violates the free exercise clause: “A
government policy will not qualify as neutral if it is ‘specifically directed at . . . religious
practice.” [Citation.] A policy can fail this test if it ‘discriminate[s] on its face,” or if a
religious exercise is otherwise its ‘object.” [Citations.] A government policy will fail the
general applicability requirement if it ‘prohibits religious conduct while permitting

secular conduct that undermines the government’s asserted interests in a similar way,” or
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if it provides ‘a mechanism for individualized exemptions.” [Citation.] Failing either the
neutrality or general applicability test is sufficient to trigger strict scrutiny.” (Kennedy v.
Bremerton School Dist. (2022) 597 U.S. 507, 526 (Kennedy).)

With this guidance in mind, we next review the text of the face covering
requirements in the revised risk reduction order and the safety measures order that are at
issue in this appeal.

2. Revised Risk Reduction Order

The October 5, 2020 revised risk reduction order required face coverings to be
worn as specified in the state’s June 18, 2020 guidance for the use of face coverings. The
June 18, 2020 state guidance states: “People in California must wear face coverings
when they are in the high-risk situations listed below: [q] Inside of, or in line to enter,
any indoor public space; [] Obtaining services from the healthcare sector in settings
including, but not limited to, a hospital, pharmacy, medical clinic, laboratory, physician
or dental office, veterinary clinic, or blood bank; []] Waiting for or riding on public
transportation or paratransit or while in a taxi, private car service, or ride-sharing vehicle;
[q] Engaged in work, whether at the workplace or performing work oft-site, when [{]
Interacting in-person with any member of the public; [f] Working in any space visited
by members of the public, regardless of whether anyone from the public is present at the
time; [§] Working in any space where food is prepared or packaged for sale or
distribution to others; []] Working in or walking through common areas, such as
hallways, stairways, elevators, and parking facilities; [] In any room or enclosed area
where other people (except for members of the person’s own household or residence) are
present when unable to physically distance; [] Driving or operating any public
transportation or paratransit vehicle, taxi, or private car service or ride-sharing vehicle
when passengers are present. When no passengers are present, face coverings are

strongly recommended. [] While outdoors in public spaces when maintaining a

24



physical distance of [six] feet from persons who are not members of the same household
is not feasible.” (Fns. omitted.)

The June 18, 2020 state guidance on face coverings also provided exceptions, as
follows: “The following individuals are exempt from wearing a face covering: []
Persons age two years or under. These very young children must not wear a face
covering because of the risk of suffocation. [] Persons with a medical condition, mental
health condition, or disability that prevents wearing a face covering. This includes
persons with a medical condition for whom wearing a face covering could obstruct
breathing or who are unconscious, incapacitated, or otherwise unable to remove a face
covering without assistance. []] Persons who are hearing impaired, or communicating
with a person who is hearing impaired, where the ability to see the mouth is essential for
communication. [Y] Persons for whom wearing a face covering would create a risk to
the person related to their work, as determined by local, state, or federal regulators or
workplace safety guidelines. [q] Persons who are obtaining a service involving the nose
or face for which temporary removal of the face covering is necessary to perform the
service. []] Persons who are seated at a restaurant or other establishment that offers food
or beverage service, while they are eating or drinking, provided that they are able to
maintain a distance of at least six feet away from persons who are not members of the
same household or residence. [q] Persons who are engaged in outdoor work or
recreation such as swimming, walking, hiking, bicycling, or running, when alone or with
household members, and when they are able to maintain a distance of at least six feet
from others. [§] Persons who are incarcerated. Prisons and jails, as part of their
mitigation plans, will have specific guidance on the wearing of face coverings or masks

for both inmates and staff.”

3. Safety Measures Order
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Also at issue due to Calvary Chapel’s violations is the subsequent May 18, 2021
safety measures order, which provided as follows regarding requirements for face
coverings: “All persons must follow the health officer’s mandatory directive on use of
face coverings.” (Capitalization omitted.) The mandatory directive on use of face
coverings, effective May 19, 2021, stated that “[a]ll residents, businesses, and
governmental entities must follow the California Department of Public Health’s guidance
for use of face coverings . . . issued on May 3, 2021.” (Some capitalization omitted.)
The California Department of Public Health’s (CDPH) May 3, 2021 guidance for use of
face coverings stated: “1. For fully vaccinated persons, face coverings are not required
outdoors except when attending crowded outdoor events, such as live performances,
parades, fairs, festivals, sports events, or other similar settings. [f] 2. For unvaccinated
persons, face coverings are required outdoors any time physical distancing cannot be
maintained, including when attending crowded outdoor events, such as live
performances, parades, fairs, festivals, sports events, or other similar settings. [{] 3. In
indoor settings outside of one’s home, including public transportation, face coverings
continue to be required regardless of vaccination status, except as outlined below. []] 4.
As defined in the CDPH Fully Vaccinated Persons Guidance, fully vaccinated people
can: [q] Visit, without wearing masks or physical distancing, with other fully vaccinated
people in indoor or outdoor settings; and [q] Visit, without wearing masks or physical
distancing, with unvaccinated people (including children) from a single household who
are at low risk for severe COVID-19 disease in indoor and outdoor settings.” (Boldface
& italics omitted.)

The May 3, 2021 state guidance also included the following exemptions from the
face covering requirements: “The following specific settings are exempt from face
covering requirements: [§] Persons in a car alone or solely with members of their own
household, [4]] Persons who are working alone in a closed office or room, [q] Persons

who are obtaining a medical or cosmetic service involving the nose or face for which
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temporary removal of the face covering is necessary to perform the service, [] Workers
who wear respiratory protection, or [q] Persons who are specifically exempted from
wearing face coverings by other CDPH guidance. [q] The following individuals are
exempt from wearing face coverings at all times: []] Persons younger than two years
old. Very young children must not wear a face covering because of the risk of
suffocation. [] Persons with a medical condition, mental health condition, or disability
that prevents wearing a face covering. This includes persons with a medical condition for
whom wearing a face covering could obstruct breathing or who are unconscious,
incapacitated, or otherwise unable to remove a face covering without assistance. []
Persons who are hearing impaired, or communicating with a person who is hearing
impaired, where the ability to see the mouth is essential for communication. [] Persons
for whom wearing a face covering would create a risk to the person related to their work,
as determined by local, state, or federal regulators or workplace safety guidelines.”
(Boldface & fn. omitted.)
4. The Parties’ Contentions

Calvary Chapel contends that the public health orders requiring face coverings are
not neutral and of general applicability because (1) the public health orders gave
firefighters, government entities, and construction workers individual discretion
regarding the use of face coverings; (2) the public health orders “provided exemptions
from the social distancing and mask requirements to construction sites, personal care
services, restaurants, youth programs, and athletes competing in sports like basketball,
football, and wrestling;” (3) the public health orders requiring face coverings cannot
survive strict scrutiny because there is no evidence that church services were inherently
more dangerous than the exempted secular activities and the face covering requirements
substantially burdened Calvary Chapel’s religious beliefs that worshipers must gather in

person with uncovered faces and lay hands on each other.
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The People respond that the trial court did not err in determining that the public
health orders do not violate the free exercise clause because Calvary Chapel has not
provided any evidence that the orders’ face covering requirements treated comparable
secular activities more favorably than Calvary Chapel’s large, indoor church services.
The People also argue that the trial court correctly ruled that the public health orders did
not authorize the government to grant exceptions to the face covering requirements on a
case-by-case basis.

Alternatively, the People contend that the public health orders’ face covering
requirements survive strict scrutiny because it cannot be disputed that the People had a
compelling state interest in stemming the spread of COVID-19. Further, the People
argue that Calvary Chapel’s assertion that face covering requirements were not narrowly
tailored because Calvary Chapel had superior ventilation is insufficient to create a triable
question of fact.

5. Analysis

Having reviewed the revised risk reduction order and the safety measures order,
we determine that the People have met their burden to establish as a matter of law that the
face covering requirements set forth in the orders are neutral and of general applicability,
and Calvary Chapel has failed to submit admissible evidence sufficient to create a triable
issue of fact.

First, the text of the revised risk reduction order and the safety measures order
shows that these orders are neutral because they are not specifically directed at religious
practice, do not discriminate on their face, and religious exercise is not the object of the
orders. (See Kennedy, supra, 597 U.S. at p. 526.) Calvary Chapel has not provided any
admissible evidence to create a triable question of fact regarding facial neutrality.

Second, the revised risk reduction order and the safety measures order are of
general applicability with respect to the face covering requirements. There is no

[13K3

language in the text of the orders that * “prohibits religious conduct while permitting
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secular conduct that undermines the government’s asserted interests in a similar way,” ”

2 9

or provides “ ‘a mechanism for individualized exemptions.” ” (See Kennedy, supra, 597
U.S. atp. 526.) The face covering requirements in the revised risk reduction order and
the safety measures order that Calvary Chapel violated undisputedly applied to all secular
business operating in Santa Clara County, and Calvary Chapel has not challenged the
exemptions to face coverings included in these orders.

Moreover, we are not persuaded by Calvary Chapel’s argument that these public
health orders are not of general applicability due to the exemptions to the face covering
requirements that were included in certain other public health orders that Calvary Chapel
asserts favor comparable secular activities. Calvary Chapel broadly claims that the face
covering requirements did not apply to “to construction sites, personal care services,
restaurants, youth programs, and athletes competing in sports like basketball, football,
and wrestling.” Our review of the citations to the record in support of these claims shows
that Calvary Chapel has misstated the purported exemptions.

For example, the County’s October 10, 2020 mandatory directive for collegiate
and professional athletics stated the following exemption to the revised risk reduction
order’s face covering requirements: “Athletes and officials may remove their face
coverings, but only while they are actively engaged in athletic activity. [] All other
persons associated with the program or organization must wear face coverings at all times
while at any sports, training, or other facility, whether indoors or outdoors, that is
associated with or being used by their athletics program or organization.” All persons
entering the facilities were also required to wear face coverings.

The exception pertaining to construction sites is similarly more narrow than
Calvary Chapel asserts, since the County’s July 7, 2020 mandatory directive for
construction projects states: “Face coverings must be worn even while working at a
construction project unless [] it would create a risk to the person related to their work, in

accordance with local, state, or federal workplace safety guidelines.” (Boldface omitted.)
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The face covering requirements for restaurants, as stated in the County’s October
9, 2020 mandatory directive for dining is also more limited than Calvary Chapel asserts,
since the face covering exception states: “Customers may remove their face coverings
once their food or drinks have been served and may leave them off until they finish their
meal, so long as they are not interacting with a server or other staff and remain seated at
their table.” (Boldface omitted.)

Regarding personal care services, the County’s January 25, 2021 mandatory
directive for personal services included the following exception to the face covering
requirement, as follows: “Clients may remove face coverings while receiving a personal
care service indoors or outdoors that require removal of a face covering . . .. Clients must
put their face covering back on as soon as they are able to, and must wear a face covering
while waiting for their service, walking to and from the treatment area, visiting the
restroom, and at all other times while at the facility.”

As to youth programs, the County’s October 29, 2020 mandatory directive for
programs for children and youth provided exceptions to the face covering requirements
only for children under the age of nine and allowed brief removal of face coverings for
children and youth experiencing difficulty wearing a face covering.

Having reviewed the very limited exemptions that Calvary Chapel asserts show
that the face covering requirements in public health orders are not of general
applicability, we decide that Calvary Chapel has provided no evidence to create a triable
question of fact regarding general applicability. As we have discussed, these exemptions
applied to children, collegiate and professional athletic activity, restaurant customers
while eating, construction workers as allowed by workplace safety guidelines, and
individuals while undergoing personal services involving the face. Calvary Chapel has
not shown that these secular activities were comparable to the church activities that
subjected Calvary Chapel to fines for violating the face covering requirements. (See

Tandon, supra, 593 U.S. at p. 62.) The November 9, 2020 notice of violation states that
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to correct the violations, Calvary Chapel was ordered to “immediately comply with the
public health orders” and “(1) Require all attendees and congregants to wear face
coverings while attending gatherings or while indoors in a space open to the public; and
“(2) Require all personnel to wear face coverings while attending gatherings or while
indoors in a space open to the public.”

Further, we agree with the trial court that Calvary Chapel’s evidence regarding
construction workers and firefighters not wearing face coverings is not sufficient to create
a triable question of fact as to whether the public health orders provided an

9 9

unconstitutional “ ‘mechanism for individualized exemptions.” > (See Kennedy, supra,
597 U.S. at p. 526.) In Fulton, supra, 593 U.S. at page 537, the court explained that
“[t]he creation of a formal mechanism for granting exceptions renders a policy not
generally applicable, regardless whether any exceptions have been given, because it
‘invite[s]’ the government to decide which reasons for not complying with the policy are
worthy of solicitude.”

In this case, Calvary Chapel has not shown that the public health orders at issue
included a formal mechanism for granting individualized exceptions to the face covering
requirements. Calvary Chapel relies on the declaration of fire engineer Barry Arata, who
states that, although the City of San Jose required firefighters to wear masks, most
firefighters did not wear masks indoors. Calvary Chapel also relies on the declaration of
William Sheperd, a construction business owner, who states that his workers did not wear
masks while digging trenches and operating heavy equipment, and he was not required by
the contractor to wear a mask while working as a subcontractor on a project. These
declarations, as the trial court noted, show only that certain individuals chose not to wear
face coverings. There is no evidence that the public health orders included a mechanism
for the state or County to grant individualized exceptions to the face covering

requirements. Therefore, the declarations are insufficient to create a triable question of

fact regarding the general applicability of the face covering requirements.
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Finally, we note that the although the declarations of the industrial hygiene expert
and medical expert submitted by Calvary Chapel in opposition to summary adjudication
both dispute the efficacy of face coverings, neither expert opined that Calvary Chapel’s
ventilation system as a safety measure was equal to wearing face coverings during church
services as a defense against COVID-19 infection, and these opinions are therefore
insufficient to create a triable question of fact regarding either neutrality or general
applicability of the face covering requirements.

Having determined that Calvary Chapel has not shown in opposition to the motion
for summary adjudication that triable questions of fact exist as to whether the face
covering requirements in the revised risk reduction order and the safety measures order
were neutral and of general applicability, we need not determine if the face covering
requirements survive strict scrutiny. For these reasons, we reject Calvary Chapel’s
arguments based on the free exercise clause.

D. Due Process

Calvary Chapel contends that the motion for summary adjudication must be
denied because (1) triable questions of fact exist as to whether the County gave Calvary
Chapel proper notice of the November 9, 2020 notice of violation and the fines imposed;
and (2) triable questions of fact exist as to whether the County’s enforcement of the
Urgency Ordinance was arbitrary.

1. Service of the November 9, 2020 Notice of Violation

According to Calvary Chapel, triable issues of fact exist as to whether due process
was violated because the County’s November 9, 2020 notice of violation was served by
posting the notice near the entrance to the Calvary Chapel building and by personally
serving an unidentified man at the church property. The People respond that due process
was satisfied because it is undisputed that the County enforcement officer posted the
November 9, 2020 notice of violation near the entrance of the Calvary Chapel building.

We agree with the People.
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“ ¢ “An elementary and fundamental requirement of due process in any proceeding
which is to be accorded finality is notice reasonably calculated, under the circumstances,
to apprise interested parties of the pendency of the action and afford them the opportunity
to present their objections.” [Citation.] Failure to give notice violates “the most
rudimentary demands of due process of law.” * 7 (California Capital Ins. Co. v. Hoehn
(2024) 17 Cal.5th 207, 214.)

Posting a notice of violation on a conspicuous place on the subject property has
been held to satisfy due process. In a case arising from the violation of building
standards, the California Supreme Court stated: “By requiring that any order or notice
pursuant to its terms be posted ‘in a conspicuous place on the property, [Health and
Safety Code] section 17980.6 provides for notice reasonably calculated to apprise the
owner and others that the property has been found by the applicable enforcement agency
to be in violation of specified building standards and that repair or abatement of the
violations is demanded.” (City of Santa Monica v. Gonzalez (2008) 43 Cal.4th 905, 924—
925 (City of Santa Monica).)

In the present case, the Urgency Ordinance provided that notices of violation of
the public health orders could be served by several methods, including “[f]or violations
involving the use of real property owned or leased by a [r]esponsible [p]arty, by posting
the notice in a conspicuous place at the property entrance.” This method of service was
therefore reasonably calculated to apprise Calvary Chapel of its violations of the
County’s public health orders. (See City of Santa Monica, supra, 43 Cal.4th at pp. 924—
925.) Since it is undisputed that the County’s enforcement officer posted the November
9, 2020 notice of violation near the entrance of the Calvary Chapel building, due process
was satisfied, and it is unnecessary to resolve any factual issues regarding the identity of
the man who received personal service of the November 9, 2020 notice of violation.

2. Arbitrary Enforcement
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Calvary Chapel also argues that due process was violated because the “County
arbitrarily enforced its Urgency Ordinance by imposing continuing and indefinite
maximum fines for Calvary’s violations of the Urgency Ordinance, while not imposing
the same accrual terms on other repeat offenders.” The People argue that no triable
question of fact exists regarding the arbitrary imposition of fines because Calvary Chapel
did not provide any evidence to support arbitrary enforcement.

“The touchstone of due process is protection of the individual against arbitrary
action of government.” ” (County of Sacramento v. Lewis (1998) 523 U.S. 833, 845.)
Having reviewed the evidence that Calvary Chapel identified on appeal as showing
arbitrary enforcement of fine accrual terms, including the deposition testimony of a
County enforcement officer and a notice of violation served on a different church, we
decide that the evidence does not support Calvary Chapel’s assertion that it was the only
repeat offender that received a notice of violation with “indefinite accrual” of fines.

Moreover, the Urgency Ordinance clearly states the schedule for the imposition of
fines, as follows: “The civil penalty for each violation involving a commercial activity
shall be a fine not to exceed five thousand dollars ($5,000). The minimum amount of any
such fine shall be two hundred and fifty dollars ($250). Fines imposed for each day of
violation involving a commercial activity shall automatically double, up to the maximum
amounts set forth above. Each day that the violation occurs after the maximum amount is
reached shall be at the maximum amount. A commercial activity shall mean any activity
associated with a Business or with a commercial transaction.”

We therefore decide there is no merit in Calvary Chapel’s argument that the
motion for summary adjudication must be denied based on due process principles.

D. Excessive Fines

In granting the People’s motion for summary adjudication the trial court ruled that
the appropriate amount of administrative fines for Calvary Chapel’s undisputed refusal to

comply with the public health orders’ face covering requirements from November 9,
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2020, through June 21, 2021, was $1,228,700. On appeal, Calvary Chapel contends that
the trial court erred because the amount of the fines is grossly disproportionate to Calvary
Chapel’s low level of culpability, and therefore the fines violate the excessive fines
clause of the Eighth Amendment. (U.S. Const., 8th Amend.)

“The Eighth Amendment to the United States Constitution states: ‘Excessive bail
shall not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted.” (Italics added.) ‘The Due Process Clause of the Fourteenth Amendment to the
Federal Constitution . . . makes the Eighth Amendment’s prohibition against excessive
fines and cruel and unusual punishments applicable to the States. [Citation.] The Due
Process Clause of its own force also prohibits the States from imposing * ‘grossly
excessive punishments. * 7 (People ex rel. Lockyer v. R.J. Reynolds Tobacco Co. (2005)
37 Cal.4th 707, 727 (R.J. Reynolds).)

Our Supreme Court in R.J. Reynolds, supra, 37 Cal.4th 707 identified four factors
relevant to deciding whether a fine is unconstitutionally excessive: (1) the defendant’s
culpability; (2) the relationship between the harm and the penalty; (3) the penalties
imposed in similar statutes; and (4) the defendant’s ability to pay. (/d. at p. 728, citing
United States v. Bajakajian (1998) 524 U.S. 321, 337-338 (Bajakajian).) These four
factors govern our analysis of whether the fines of $1,228,700 imposed on Calvary
Chapel are excessive because they are “grossly disproportional to the gravity of a
defendant’s offense.” (Bajakajian, at p. 334.)

Calvary Chapel asserts that the People failed to show in moving for summary
adjudication that the large amount of fines is proportional to Calvary Chapel’s culpability
for violating the public health orders requiring face coverings. According to Calvary
Chapel, its culpability is low because the People provided no evidence to show that
Calvary Chapel’s violation of the public health orders caused the spread of COVID-19,
since no COVID-19 cases were traced back to the church and it is a myth that church

services are superspreader events. Further, Calvary Chapel argues that the culpability
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factor weighs in its favor due to its good faith adherence to its constitutionally protected
religious beliefs. Calvary Chapel does not dispute the third and fourth factors in
determining whether fines are excessive. (See R.J. Reynolds, supra, 37 Cal.4th at

p. 728.)

The People respond that the undisputed evidence shows that Calvary Chapel’s
violation of the public health orders requiring face coverings put its staff, congregants,
and the public at a severe risk of contracting COVID-19, including during the time before
vaccines were available and hospitalizations and deaths were at their peak. The People
therefore argue that the fine amount of $1,228,700 is in proportion to Calvary Chapel’s
high level of culpability for its repeated violations of the public health orders.

In reply, Calvary Chapel contends that the trial court erred in imposing excessive
fines because there is a triable question of fact as to whether Calvary Chapel violated the
public health orders requiring face coverings every day, since the County enforcement
officers did not make daily observations of Calvary Chapel.

We decide that there is no triable question of fact on the frequency of Calvary
Chapel’s violations in light of Calvary Chapel’s admission in the proceedings below that
it never complied with any of the public health orders requiring face coverings. For
example, in his declaration in support of Calvary Chapel’s opposition to the People’s
motion for summary adjudication, Senior Pastor McClure stated: “As the pastor and the
shepherd of the [c]hurch, I did not force my congregation to wear masks.”

We also determine that the undisputed facts show that fines imposed in this case
for Calvary Chapel’s violation of the public health orders requiring face coverings are not
grossly proportionate to Calvary Chapel’s culpability. (See Bajakajian, supra, 524 U.S.
at p. 334.) Significantly, it is undisputed that Calvary Chapel intentionally and repeatedly
failed to comply with any of the public health orders requiring face coverings to be worn
during its indoor church services and other indoor activities. The November 9, 2020

notice of violation that is the basis for the fines imposed here stated that fines were
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imposed on Calvary Chapel for violating the revised risk reduction order’s face covering
requirements after receiving a cease and desist letter and 12 previous notices of violation.

Further, it cannot be disputed that COVID-19 is a highly contagious disease that
caused severe illness and death during a global pandemic, that Calvary Chapel was aware
that some of its congregants had contracted COVID-19 and its school had sustained a
serious outbreak, and that the County issued the public health orders requiring face
coverings in certain circumstances as part of the County’s effort to slow the spread of
COVID-19. We therefore determine that the undisputed facts show that Calvary
Chapel’s level of culpability due to violating the public health orders requiring face
coverings is high, and therefore the fines in the amount of $1,228,700 do not violate the
excessive fines clause of the Eighth Amendment because the fines are not grossly
disproportionate to Calvary Chapel’s culpability. (See Bajakajian, supra, 524 U.S. at
p. 334.)

In conclusion, having found no merit in Calvary Chapel’s arguments on appeal,
we will affirm the judgment in the People’s favor.

IV. DISPOSITION
The February 2, 2024 judgment is affirmed. Costs on appeal are awarded to

respondents.
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Danner, J.

WE CONCUR:

Greenwood, P. J.

Wilson, J.
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